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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERICA : CIVIL ACTI ON
ex rel., STEPHEN A. : NO 2:10-04374(CDJ)
KRAHLI NG and JOAN A.
WL OCHOWBKI
Plaintiffs,
VS.
MERCK & CO., | NC.
Def endant .
: Master File No.
IN RE: NMERCK MUMPS : 2:12-cv-03555(CDJ)
VACCI NE ANTI TRUST :
LI TI GATI ON

THI' S DOCUMENT RELATES TO
ALL ACTI ONS
May 2, 2017
H GHLY CONFI DENTI AL - ATTORNEYS EYES ONLY
Vi deot aped deposition of STEPHEN
KRAHLI NG taken at the offices of Morgan Lew s
& Bockius, 1701 Market Street, Suite 18-F,
Phi | adel phi a, Pennsyl vani a 19103, begi nni ng at
9:37 a.m, before LINDA RCSSI-RICS, a
Federal |y Approved RPR, CCR and Notary Public.

VERI TEXT LEGAL SOLUTI ONS
M D- ATLANTI C REG ON
1801 Market Street - Suite 1800
Phi | adel phia, PA 19103
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215 496 0300 , EXHIBITS
; jmacoretta@srkw-law com MARKED  DESCRIPTION PAGE
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1965 Market Street 11 Vaccine-Preventable
A Diseases
11 San Francisco, CA 94103 12 '
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19 gschnell @constantinecannon com Krahling-7 6/21/16 Letter 117
mkoury @constantinecannon com 21
20 Krahling-8 Letter, 123
21 22 MRK-KRA00001446 - 00001469
2 23 Krahling-9 12/1/99 Letter, 131
MRK-KRA00001222 - 00001230
23 24
24 Krahling-10 12/30/99 IND submission, 139
25 25 MRK-KRA00001470 - 00001924
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2 2 Krahling-11 3/12/11 Responseto FDA 155
3 On behalf of the Defendant, Merck & Co, Request for Information,
Inc 3 MRK-KRA00018864 - 00018937
4 4 Krahling-12 8/1/00 Letter, 171
MORGAN LEWIS & BOCKIUSLLP MRK-KRA00048418
5 BY: LISA DYKSTRA, ESQUIRE 5 . o
and Krahling-13 Employee Initidization, 174
’ 6 MRK-KRA00582401
6 170'\4 EL;NK'; greD;tMATTI O, ESQUIRE 7 Krahling-14 10/24/00 Letter, 176
: . RELATOR_00001058 - 00001060
7 2Pf£|5I g:;—;l %rg S,OPA 19103 8
- . Krahling-15 E-mails, 215
8 Ilw'dyksltra@lmorganl ewis com 9 MRK-KRA00048342
melina dimattio@morganlewis com 10 Krahling-16 Compilation of emails, 218
9 RELATOR_00000731 - 00000735
10 11
11  On behalf of the Defendant, Merck & Co, Krahling-17 4/8/01 L etter, 223
Inc 12 RELATOR_00000328 - 00000331
12 13 Krahling-18 7/17/01 E-mail, 251
VENABLELLP MRK-KRA00002243
13 BY: DINO S SANGIAMO, ESQUIRE 14
750 E Pratt Street Krahling-19 Handwritten notes, 272
14 Suite 900 15 RELATOR_00001068 - 00001070
Baltimore, MD 21202 16 Krahling-20 Resume, 287
15 410 244 7400 RELATOR_00002770 & 00002771
dssangiamo@venable com 1 )
16 Krahling-21 Relator Stephen A 290
17 18 Krahling's Responses and
. Objectionsto Merck's
18 ALSO PRESENT: 19 Revised First Set of
19 Interrogatories
20
TIMOTHY K HOWARD, ESQUIRE Krahling-22 Handwritten notes, 304
20 Merck in-house counsel 21 RELATOR_00001072 - 00001080
21 AMANDA HEARY, Videographer 22 Krahling-23 9/25/01 E-mail, 318
22 RELATOR_00000745
- 23
23 Krahling-24 E-mail string, 320
24 24 RELATOR_00000747
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Page 6 Page 8
1 EXHIBITS(contd.) 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Krahling-25 Handwritten notes, 291 2 .
3 RELATOR 00001044 - 00001047 3 VIDEOGRAPHER: We are now on
Krahling-26 10/29/01 Letter, 307 4 the record. Please note microphones
4 MRK-KRA00002013 - 00002016 5 are sensitive and may pick up private
5 Krahling-27 Letters, 332 6 conversations. Please turn off all
RELATOR_00001086 - 00001090 7 cell phones and place them away from
6 Krahling.28 11/30/01 Adreement 336 8 the microphones as they can interfere
7 MIRK-KRAC0582304 - 00562357 9 with the deposition's audio.
8 10 My name is Amanda Heary
9 11 representing Veritext Legal Solutions.
10 12 The date today isMay 2, 2017,
11 13 and thetimeis 9:37 am. This
12 14 deposition is being held at Morgan,
ﬁ 15 Lewis& Bockius, located at 1701 Market
15 16 Street, Philadel phia, Pennsylvania
16 17 The caption of thiscaseisIn Re:
17 18 Merck Mumps Vaccine Antitrust
18 19 Litigation and United States of America
19 20 ex rel. Stephen A. Krahling and Joan
20 21 WIlochowski versus Merck & Co., Inc.
g 22 Thiscaseisbeing heldin the United
23 23 States District Court for the Eastern
24 24 District of Pennsylvania. The Case
25 25 Number 2:12-cv-03555(CDJ). The name of
Page 7 Page 9
; DEPOSITION SUPPORT INDEX 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
3 DIRECTION TO WITNESS NOT TO ANSWER 2 thewitness is Stephen Krahling.
4 Page Line 3 At thistime attorneys present
5 (None) 4 in the room and everyone attending will
6 5 identify themselves and the parties
; 6 they represent.
REQUEST FOR PRODUCTION OF DOCUMENTS / MR. SCHNELL: Gordon Schnell
9 8 from Constantine Cannon. Counsel for
Page Line 9 Mr. Krahling.
10 10 MR. KELLER: Jeffrey Keller
1 319 11 from Keller Grover. Counsel for the
12 12 Relators.
13 13 MS. KOURY: Marlene Koury from
E STIPULATIONS 14 Constantine Cannon. Counsel for
16 Page Line 15 Relators.
17 (None) 16 MS. DYKSTRA: LisaDykstrafrom
18 17 Morgan Lewis. Counsel for Merck.
19 18 MS. DIMATTIO: MelinaDiMattio
20 QUESTIONS MARKED 19 from Morgan Lewis. Also for Merck.
21 20 MR. SANGIAMO: Dino Sangiamo,
Page Line 21 Venable, for Merck.
22 22 MR. HOWARD: Timothy Howard,
23 (None) 23 in-house counsel for Merck.
24 24 VIDEOGRAPHER: Our court
25 25 reporter Linda Ross representing

3 (Pages6 - 9)
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Page 10 Page 12
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Veritext Legal Solutions, will swear in 2 andif not, you're violating the law?
3 the witness and we can proceed. 3 A. | gotthat.
4 - - - 4 Q. Wecantake breaks, asl said,
5 STEPHEN KRAHLING, after having 5 but not when a question is pending, so we'll
6 been first duly sworn, was examined and 6 takethem appropriately.
7 testified as follows: 7 A. | understand that also.
8 - - - 8 Q. Let meask you acouple of
9 EXAMINATION 9 questions. Have you ever testified beforein
10 - - - 10 adeposition?
11 BY MS.DYKSTRA: 11 A. | don' think so, no.
12 Q. Good morning, Mr. Krahling. 12 Q. Haveyou ever testified under
13 Krahling, right? 13 oath before?
14 A. Krahling, right. 14 A. ldon'trecall. | don't think
15 Q. Krahling. I'mgoing to go over 15 so.
16 somejust genera information just to make 16 Q. Haveyou ever beeninvolvedin
17 surewe're on the same page as far as how 17 a-- asaplaintiff or adefendant in any
18 we'regoing to proceed today. We have two 18 other lawsuits?
19 full days of deposition. Well take breaks 19 A. | mean, those are legal terms.
20 whenever you need them. You'll let us know us 20 | don't think that | have.
21 know if you need abreak. If you need a 21 Q. Haveyou ever sued anybody?
22 break, we'll take a break. 22 A. No. It'scrossing my mind as
23 If | speak too quickly because 23 traffic ticket type stuff. No.
24 sometimes | do or you don't understand a 24 Q. Haveyou ever filed any other
25 question and you need me to repeat it, just 25 cases under the False Claims Act other than
Page 11 Page 13
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 let me know aswe go forward. Okay? 2 thisone?
3 A. Yes 3 A. No.
4 Q. You haveto make verbal answers 4 Q. Haveyou ever discussed with
5 sothe court reporter can get that down. 5 the Department of Justice any other cases
6 I need you to respond to each 6 potentialy to befiled under the False Claims
7 question fully to the best that you're able 7 Act other than this one, even if it wasn't
8 to. | don't want you to guess. But if you 8 necessarily filed?
9 don't know the answer, that's okay. But give 9 A. If | had donethat, it would
10 meyour best answer and your most honest 10 have been with these guys present, my counsel.
11 answer. Okay? 11 But | don't recall doing that.
12 A. | understand. 12 Q. Okay. Wéll, if you do recall
13 Q. Well try not to speak over 13 later on and it comes to your mind, you can
14 each other so the court reporter can get 14  let usknow.
15 everything down, make sure she getsit down 15 A. Youmeanif | recall outside of
16 accurately. If | ask you a question and you 16 conversationswith my lawyers?
17 answer it, I'm going to assume that you 17 Q. No. Youcantell meif you had
18 understandit. Soif you don't understand my 18 aconversation with the Department of Justice
19 question, I'm happy to rephrase it or have her 19 about apotential False Claims Act case,
20 read it back to you. Okay? 20 whether it wasfiled or not. Just don't tell
21 A. Okay. 21 methe content, just tell me whether the
22 Q. You understand what being under 22 conversation occurred.
23 oath means. Correct? 23 A. Outside of my lawyers being
24 A. Yes, | do. 24 present?
25 Q. That you must tell the truth, 25 Q. No. Withyour lawyers or

4 (Pages 10 - 13)
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Page 14 Page 16
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 without. That's not aprivileged statement 2 Q. Haveyou ever had adiscussion
3 whether it occurred or not. 3 with the government about a potential False
4 A. lgotit. I didn't meanto 4 Claims Act case unrelated to the mumps
5 speak over you. 5 vaccines, related to another product?

6 That, | don't quite recall 6 MR. SCHNELL: Areyou talking
7 becauseit'salegal thing whether acase 7 about outside the discussions involving
8 would go forward. | don't recall. 8 this case?

9 MR. SCHNELL: | don't think he 9 MS. DYKSTRA: Correct. I'm

10 understands. She's talking about other 10 trying to say other vaccinesto

11 than this case. Do you understand 11 clarify. We're not talking about mumps

12 that? 12 vaccines or this case.

13 THE WITNESS: Yeah. | don't 13 BY MS.DYKSTRA:

14 believe we did, but we talked about 14 Q. Any other situation where you

15 other Merck products and we didn't talk 15 pursued or had discussions about a potential

16 about anything el se except this case. 16 False Claims Act case putting aside anything

17 So | don't think my memory is 17 related to the mumps vaccine?

18 responsive to the question. | don't 18 A. I'm pretty sure the answer to

19 believe we did, but to say flat out 19 thatisno, if | am understanding you

20 no -- do you understand my answer? 20 correctly.

21 BY MS. DYKSTRA: 21 Q. Letmeask --let'sturnto

22 Q. Not entirely. 22 something else about your preparation for

23 A. | believethat wedidn't, but | 23 today.

24 don't know what would be responsive because 24 So tell me what you did to

25 Merck has more than one vaccine. So, for 25 prepare for today. Without discussing what

Page 15 Page 17
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 instance, mumps, MMR, ProQuad, and you start 2 you talked with your counsel about, tell me
3 talking about anything else | see or happened 3 who you met with and when.
4 inthe context of other litigation, | don't 4 A. Soyouwant to know who | met
5 believe those conversations took place, but | 5 with and when?
6 wasdiscussing them in front of the Department 6 Q. To preparefor today.
7 of Justice with my lawyersthere, they're 7 A. | met with Marlene and Gordon
8 lawyersand I'm not, so | don't understand -- 8 who are both there, in New Y ork City, Midtown
9 Q. Letmeask-- 9 Manhattan. | think it was exactly aweek ago

10 A. --what legal avenue any of 10 today. Today is Tuesday, right?

11 that was running down, but we focused on this 11 Q. Yes

12 case or the issues of this case. 12 A. Soitwould have been Tuesday.

13 Q. Letmeaskthis: Haveyou ever 13 Maybel drove on Tuesday. For three days last

14 had a conversation with the Department of 14 week. | drove home on a Friday.

15 Justice about another pharmaceutical company 15 Q. Wheredoyou live?

16 in connection with a potential False Claims 16 A. Themiddle of Pennsylvania,

17 Act case? 17 State College, PA.

18 A. No. 18 Q. About how long did you meet

19 Q. Haveyou ever had discussion 19 each day, al day long for three days?

20 with the Department of Justice or any other 20 A. What do you mean "all day

21 government agency in connection with a 21 long"? Business hours?

22 potential False Claims Act case other than 22 Q. Businesshours.

23 related to a mumps product? 23 A. Alittlelate start each day

24 A. What are you getting at there, 24 for the first two days and then an early

25 1don't-- canyou -- 25 cutoff each day. Friday was just a couple of

5 (Pages 14 - 17)
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Page 18 Page 20
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 hours because | wasn't going to drivein the 2 words out on the page or typeit up?

3 morning traffic and | wanted to miss the 3 MR. SCHNELL: Object to form.

4 eveningtraffic. Sojusttogetininthe 4 THE WITNESS: | don't know that
5 afternoon, maybe two or three hours Friday, 5 anybody put pen to paper, but you're

6 thefina day. 6 talking typeit up. If you can define

7 Q. Other than -- 7 content, what do you mean, who came up
8 A. | haveonemore. That was 8 with certain sentences or the

9 that. Weaso got into town Sunday, two days 9 sentences?

10 ago, and I met with Marlene, Gordon and 10 BY MS.DYKSTRA:

11 Jeffrey who are dl here, and we -- that 11 Q. How did you draft the

12 would -- yesterday, for -- | think we got a 12 complaint? Let me ask you that. How was the

13 late start again. And we cutoff alittle 13 complaint drafted?

14 early. That wasyesterday. And that'sthe 14 MR. SCHNELL: Object to form.

15 entiretime | met with them for preparation 15 THE WITNESS: | mean, the most

16 for this deposition. 16 general way | can say is| worked with

17 Q. Thank you. | assume you looked 17 my law team to draft the complaint. If

18 at documents during those sessions? 18 there's anything | can answer more

19 A. Yeah, | looked at some documents. 19 specific than that, | don't quite

20 | review documents. 20 understand. | wasinvolved heavily in

21 Q. Didany documentsin particular 21 it.

22 refresh your recollection about what occurred 22 BY MS.DYKSTRA:

23 in connection with this lawsuit? 23 Q. Andwas Joan involved heavily

24 A. | reviewed the complaint. 24 in preparing the complaint as well?

25 MR. KELLER: | don't -- 25 A. | can't speak to that.

Page 19 Page 21
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 THE WITNESS: | reviewed the 2 Q. Wasshe not in the meetings
3 complaint. | think they showed methe 3 with you and your attorneys when you drafted
4 package insert, but | didn't review it. 4 the complaint or prepared what would bein the
5 | didn't look at the interrogatories. 5 complaint generaly?
6 | didn't look at the RFAs. Those are 6 A. Thereason behind some of those
7 the two -- well, | reviewed -- had the 7 decisionswould reveal the decisions made by
8 complaint in my hands. That wasthe 8 my counsel and . Should | answer that?
9 only document | had that | reviewed. 9 Q. | don't wantto know -- | just

10 Sotowhat -- | mean, | don't 10 want to know whether when you met with your

11 understand your question. Refreshed 11 counsel and talked about -- to your counsel

12 memory, can you be more specific? 12 about drafting the complaint, whether Joan was

13 BY MS.DYKSTRA: 13 part of those discussions or meetings?

14 Q. That'sokay. | think that'sa 14 A. Shewasinvolved in drafting

15 good enough answer for right now. 15 the complaint, but my lawyers did a very good

16 Let me ask you a question about 16 job of trying not to bias what we were saying

17 when you filed the complaint. When you filed 17 by keeping us apart so that we told our

18 the complaint originaly, did you draft the 18 storiesand didn't try to coordinate or rely

19 complaint or did your lawyers draft the 19 oneachother. Sol didn't get to see her or

20 complaint? 20 understand what she was saying. They kept us

21 MR. SCHNELL: Object to form. 21 completely separate.

22 THE WITNESS: What do you mean 22 Q. Whenyou drafted -- when you

23 by "draft"? 23 helped to draft or prepare the complaint, did

24 BY MS.DYKSTRA: 24 you review the package insertsin connection

25 Q. Put pen to paper and write the 25 with that work?

6 (Pages 18 - 21)
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Page 22 Page 24
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 A. | don'trecall. 2 - - -
3 Q. Other than meeting with your 3 (Exhibit Krahling-1, 10/10/00
4 counsel for today to prepare, did you do 4 Memo, MRK-KRA00331424 - 00331433, was
5 anything else, like on your own or with 5 marked for identification.)
6 friends or with colleagues, did you do 6 - - -
7 anything elseto prepare yourself for today? 7 BY MS.DYKSTRA:
8 A. Could you be more specific? 8 Q. Thisisadocument relating to
9 Likel did the laundry. 9 your hiring at Merck, and your resumeis
10 Q. Didthat prepare you for today? 10 attachedtoit. Soif you canjust -- you
11 A. Yeah, because| had three 11 don't have to read the whole letter, I'm not
12 outfitsto wear in case abird crapped on me 12 going to ask you about the front page, I'm
13 ontheway here. | mean, you want something 13 just going to focus on your resume and your
14 morethanthat. | don't understand what 14 gradeswhich are attached.
15 you're asking for more than that or aside from 15 A. Can|l read the whole thing?
16 that. 16 Q. Thefront letter?
17 Q. Didyou review any other 17 A. Allofit.
18 documents on your own? 18 Q. Sure. You may read anything
19 A. No. 19 you need to.
20 Q. Didyoutalk to any of your 20 MS. KOURY: Lisa, areyou
21 colleagues about what happened in thelab in 21 redesignating this confidential?
22 preparation for today? 22 MS. DYKSTRA: Confidential,
23 A. No. 23 yes.
24 Q. Didyou tak to your family or 24 BY MS.DYKSTRA:
25 friends about getting ready for today? 25 Q. I'mnot going to go past the --
Page 23 Page 25
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 A. | mean, | had talked to my son 2 A. Thereitis.
3 about thereason | couldn't golf 18 holes with 3 Q. I'mnot going past this page.
4 himon Saturday. That's about the extent of 4 I'mnot going to look at the rest of it.
5 that, because | wanted to not be around the 5 A. This?
6 hustle and bustle of anormal Saturday when | 6 Q. Just that, yeah.
7 wasleaving the next day. Areyou looking for 7 A. It'shardtoread.
8 something more than that? 8 Q. I'mnot going to ask questions
9 Q. If thereisanything more than 9 about anything else in the document.
10 that, that's -- 10 A. That'sfine. | don't haveto
11 A. No. 11 look at that page.
12 Q. Letmego through, if I can, 12 Q. AndI'm not going to ask
13 your educational and -- your education and 13 questions about that either.
14 your work experience so | can understand the 14 A.  Wedon't want thisto refresh
15 chronology of that. 15 my memory at al?
16 MS. DYKSTRA: Speaking to 16 Q. No, it has nothing to do with
17 counsel for asecond. Asyou know in 17 the--
18 this case we had labeled some of the 18 A. | shouldn't read it?
19 rHA documents highly confidential AEO. 19 Q. --rest of the questions.
20 There was a document that was labeled 20 A. | don't know.
21 that way. 1'm going to de-designate it 21 MR. SCHNELL: Ask your question
22 for purposes of this deposition because 22 and if you think you need to, then you
23 his resume was attached to it. 23 can read it.
24 So we are marking as Exhibit 24 THE WITNESS: Maybe | didn't
25 Krahling-1. 25 writethis page. Oh, thisisaletter

7 (Pages 22 - 25)
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Page 26 Page 28
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 of recommendation, isn't it? 2 microbiology?

3 BY MS.DYKSTRA: 3 A. Holdon. I'mlooking for it.

4 Q. Yes, you havethe letter of 4 Q. Sure.

5 recommendations attached, and I'm not going to 5 A. Sonow what's your question?
6 ask-- 6 Q. If you've taken any other

7 A. Okay. Soyou're not going to 7 microbiology classes other than this one?
8 ask me about this letter of recommendation? 8 A. 1did not take any classes

9 Q. I'mnot going to ask you about 9 other than what islisted in this transcript.

10 any of the letters of recommendation. 10 Q. Ifyougoadl theway tothe

11 A. | don't haveto review that. 11 bottom, it saysyou haveaD inviruses. Do

12 Q. Sothefirst pageisyour 12 you seethat?

13 resume. 13 A. Yep.

14 A. Thefirst pageis-- 14 Q. And]| assume you took no other

15 Q. Not theletter, the first -- 15 classesin viruses other than what's here?

16 second pageisyour resume. 16 A. Thesearetheclasses| took at

17 A. Thefirst pagelookslike 17 Penn State.

18 something David Krah wrote. 18 Q. If you go back to your resume,

19 Q. Correct. 19 whichis 1426 at the bottom, is this resume

20 A. Sowe're moving to the second 20 that you submitted to Merck an accurate

21 page? 21 representation of your work experience?

22 Q. Yes. Didyou preparethis 22 MR. SCHNELL: Object to form.

23 document to provide to Merck when they were 23 THE WITNESS: Yes. Atthe

24 going to hire you or when you were looking for 24 time, yes, it would have been.

25 ajob? 25 BY MS.DYKSTRA:

Page 27 Page 29
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 A. | don't recall when | prepared 2 Q. Anditlistsal the placesyou
3 thisdocument. It likely was something | had. 3 worked when you applied?
4 But | believethat | gave thisto Dave Krah to 4 A. All the places that | worked
5 apply for a permanent position in hislab. 5 that wererelevant.
6 Q. Andyour education here states 6 Q. Soyouworked at Penn State for
7 that you went to Penn State and have aBSin 7 approximately fiveyears. Isthat correct?
8 microbiology. Isthat accurate? 8 MR. SCHNELL: Object to form.
9 A. Thatisaccurate. 9 THE WITNESS: Atthetimel had

10 Q. Do you have any other degrees? 10 worked at Penn State for five years.

11 A. Beyond abachelor's degree? 11 BY MS. DYKSTRA:

12 What do you -- 12 Q. From 1993 to 1998?

13 Q. Yes, beyond abachelor'sorin 13 A. Yeah, but | mean, beyond that,

14 addition to another BS from another school. 14 that's actualy the amount of time| was --

15 A. No. 15 because | wasn't getting paid. 1n 1993 to

16 Q. Haveyou taken any college 16 1995 | worked summers and got paid awage for

17 courses, graduate courses or any other type of 17 doingthat. During the semester, | got class

18 post-college courses past this time frame of 18 credit for working there. So when you say

19 1995 when you graduated from Penn State? 19 work, I'm not -- | mean, there's different

20 A. No. 20 ways of being compensated for your labor.

21 Q. If you turn to the second page 21 From 1995, when | graduated,

22 whichisyour transcript, it says at the 22 until 1998, | got paid as a professional.

23 bottom -- halfway down there's an intro to 23 When | left there and went to Merck, | was

24 micro lab that you got aD in. Have you taken 24 il available to help the graduate students

25 any other classes at all with respect to 25 with the projects they were doing, teaching

8 (Pages 26 - 29)
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Page 30 Page 32
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 them techniques and things like that. So that 2 career there?
3 would be considered work, but | didn't draw a 3 Q. Why did -- what made you leave
4 wagefor it. 4 after six months? Or why did you leave after
5 Q. What generally did you do at 5 six months?
6 Penn State? If there's different positions 6 A. | guessthe best way to say it
7 that you had, describe those for me, what your 7 wasthat it was alateral move at best from
8 responsibilities were. 8 Penn State, and it was a small company and
9 A. 1think | only had one position 9 they were expanding and having more and more
10 there, asaresearch technician. | mean, the 10 work done. So | was doing more and more work
11 label may have changed from an undergraduate, 11 insupport of other peopl€'s assays, not
12 but | worked on the same project which was 12 running many assays. And | was young and
13 what the lab was working on in support of 13 mobile. Sol thought I could move or find
14 that. Generaly speaking, we were trying to 14 another position that would be something more
15 characterize the mechanics of the phospholipid 15 intheline of doing research. So, | guess,
16 membrane bilayer in eukaryotic cells. Doyou 16 the best answer was there wasn't enough to
17 want some more depth than that? 17 keep methere. It wasn't a higher level
18 Q. No. That'sfine, thanks. 18 research job like Penn State's.
19 After you left Penn State, did 19 Q. Wereyou running assays at
20 you have another position, another work 20 ViroPharma?
21 experience after you left Penn State in 19987 21 A. Yes
22 A. Yes 22 Q. What type of assays did you
23 Q. Wheredid you go after Penn 23 work on?
24 State? Who were you employed by after Penn 24 A. They were cell-based assays.
25 State? 25 Q. Any more detail than that?
Page 31 Page 33
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 A. A company caled ViroPharma. 2 A. | had an agreement with them
3 Q. How long wereyou at ViroPharma? 3 not to disclose what | was working on.
4 A. About six months. 4 Q. Letmeaskitthisway sowe
5 Q. What did you do there? 5 won't tread there: Were any of the assays you
6 A. | didtissuecultureworkin 6 worked on plaque neutralization assays?
7 support for cell-based assays. 7 A. No.
8 Q. AndI'msorry, why did you 8 Q. Wereany of the assaysyou
9 leave Penn Statein 1998? 9 worked on ELISA assays?
10 A. 1 wasyoung. | had goneto 10 A. May have been. They were
11 collegethere. | kept getting ayear older, 11 cell-based assays with viruses and viral
12 everyone else stayed the same age. Just felt 12 infection assays, potency toxicity. Generally
13 like should leave at some point. 13 that'sall | can say. That'sthekind of
14 Q. Didyou leave on good terms? 14 thing that companies do.
15 A. Very good terms. 15 Q. What do you mean "that's the
16 Q. Whenyou took the job at 16 kind of thing" --
17 ViroPharma, what was the position that you had 17 A. | don't want to say specifically
18 there? 18 what chemical -- what they were trying to do
19 A. | don't remember off the top of 19 with achemical because | signed -- that's
20 my head what the title would be, but it was 20 what | mean. | did assaysand | want to
21 applicable to the experience | had from Penn 21 definethem in away that -- they're general
22 State. 22 assays. People-- whenyou say ELISA, | don't
23 Q. Why did you decide only to 23 know what you mean by ELISA necessarily, we
24  remain there for six months? 24 haven't defined theterm. But | assumeyou're
25 A.  Why didn't | spend my entire 25 gpeaking very generally. So | very generally
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1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 did assays that would require you to put cells 2 had averaging more than one publication per
3 ontissue culture plates. 3 year sincel had graduated with aBS. When |
4 Q. Wereyou fired from ViroPharma? 4 interviewed at Merck, | remember one guy
5 A. | don't think you could 5 saying you have more publications than | do.
6 characterizeit like that. 6 And hewasrunning theinterview. Sothisis
7 Q. Wereyou -- did somebody at 7 apparently very impressive. Working at six
8 ViroPharmatell you need to leave or ask you 8 monthsfor some other place where you only did
9 toleave? 9 basictissue cultureisn't redly a strong
10 A. 1 wentinand triedtoresign, 10 point. It didn't add anything to the resume.
11 andthey had given me -- when | started there, 11 Q. And, | guess, it could have
12 they had given me, like, money to be able to 12 taken something away that you were only there
13 movethere but it was like aloan so that | 13 for six months?
14 would pay it back out of each paycheck. When 14 MR. SCHNELL: Object to form.
15 | tried toresign, they said | would have to 15 THE WITNESS: | disagree with
16 pay the balance of that back to them. And | 16 that characterization. By thetimel
17 couldn't so | had to stay until the six 17 had turned thisin to Dave Krah, | had
18 months. And then they informed me that time 18 already worked at Merck for ayear and
19 togo. Soitwasmy ideatoleave. | don't 19 ahalf.
20 know how they took that. But then when the 20 BY MS. DYKSTRA:
21 money was close to where it could be paid off, 21 Q. After ViroPharma, where did you
22 | feltit was amutual agreement that you can 22 go for employment?
23 go, you don't want to be here, go. 23 A. Itwasacontract agency. |
24 Q. Whendidyoufirst tell them 24 don't know how to describeit. Merck hired
25 that you -- when did you make the decision and 25 people through -- people call it atemp agency
Page 35 Page 37
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 tell them you wanted to leave? 2 oracontract agency. And I think that agency
3 A. That wasalong time ago. 3 setup-- gosh, actually | don't recall how |
4 Q. How many months were you there 4 got there, but | got to Warner-Lambert. I'm
5 or weekswere you there? 5 not sureif it was through the contract agency
6 A. | wastheresix months. Sothe 6 that mediated meeting Merck or not.
7 best guess -- no, | shouldn't guess. Before 7 Q. But after you left ViroPharma,
8 they cameto me and said, all right, you can 8 your next position as a professional was at
9 go. 9 Warner-Lambert?
10 Q. Wherewas ViroPharma located 10 A. Yeah
11 that you had to relocate? 11 Q. What did you do at Warner-Lambert?
12 A. That's off theturnpike. | got 12 A. | wasonly thereaweek. |
13 this. | think | took the Exton exit of the 13 don't recall what | did for aweek.
14 turnpike. Somewhere around there. It was 14 Q. Why wereyou only there aweek?
15 where Route 100 closes the turnpike, very 15 A. Because | was offered the job
16 closeto that. 16 at Merck. Merck wasin research. If |
17 Q. Whenyou left ViroPharma -- let 17 recall, Warner-Lambert was more quality
18 me ask one question. Sorry. 18 control perhaps. Merck was much more aligned
19 Why did you not list ViroPharma 19 with my experience at the time.
20 onyour application or your resume that you 20 Just to volunteer information,
21 provided to Merck in connection with your 21 | didn't fed that that was negative either.
22 agpplication to work at Merck? 22 It didn't matter so | didn't put it on the
23 A. Therewere other jobs| also 23 resume, oneweek. But | |eft there with very
24 didn'tlist. My experience at Penn State was 24 positive feelings. | went to the people at
25 sostrong, if you look at the publications, | 25 Warner-Lambert at the time and said it's been
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1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 oneweek, | feel bad leaving after aweek. 2 validation, but he was doing -- Dave Krah was
3 And they said, you know what, we understand. 3 doing experiments with neutralization assays.
4 Thisismorein line with your experience, you 4 Cultured cells. My responsibilities from when
5 gottodoit. | woulddoittoo. Soeven 5 | worked at Merck the first year and a half
6 though | left after only one week, it wason 6 to-- areyou ready?
7 very good terms. 7 Q. Yes I'msorry.
8 Q. And then from Warner-Lambert 8 A. | wanted to make sure you heard
9 you went to your first position at Merck? 9 it
10 A. Yes 10 My job responsibilities as a
11 Q. What wasthetitle of that 11 contract employee to the second part where
12 position? 12 they hired me full time didn't change. It was
13 A. | don't recal becauseit was 13 the same position, it'sjust Merck formally
14 through a contract agency. So that the people 14 quadlified it as staff virologist. | did all
15 at Merck called them -- sometimes they 15 the samethings, all the same things were
16 officialy called them contract employees, 16 expected of me. Krah told me that the reason
17 sometimesthey called them temps. So | don't 17 Merck hired people as contract employees first
18 know if that -- they -- how that would be 18 was so that they could get an ideaif they
19 designated. 19 could work there, if they were good. And that
20 Q. Who did you work for when you 20 if they weren't, it was easier to fire them if
21 first went to Merck? 21 they were contract employees. That once
22 A. I'mpretty sureit was Dave 22 someoneis permanent, it's alittle tougher to
23 Krah. 23 firethem.
24 Q. Anyonedse? 24 So Merck was using thisidea of
25 A. Nope. 25 having temps as away to filter out people
Page 39 Page 41
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. Andtell me about your first 2 that they didn't think would be good at the
3 experience at Merck working for Dave Krah. 3 job.
4 MR. SCHNELL: Object to form. 4 Q. Sotheentiretimeyou were at
5 THE WITNESS: That's really 5 Maerck, either as a contract employee or asa
6 general. What do you mean "first 6 full-time permanent employee, you aways
7 experience"? 7 reported to David Krah?
8 BY MS.DYKSTRA: 8 A. | reported to David Krah up --
9 Q. Whenyoufirst went to work for 9 what do you mean by "reported”?
10 David Krah, what did you do? 10 Q. Washeyour direct supervisor?
11 A. Whatdidl do? 11 A. Thereyougo. Okay. Sodirect
12 Q. Andthiswas-- what year are 12 supervisor from thetime | started until
13 wein, beginning of 2000? 13 October 2001. Therewasatime| came back
14 A.  1999. 14 for afew weekswhere it was somebody else.
15 Q. 1999. Sowhat did you do 15 Q. What time frame are you talking
16 working Dave Krah when you were at Merck in 16 about?
17 19997 17 A. Thetimethat Merck's lawyers
18 A. Formed cell-based assaysto 18 contacted me and told me | had to come back.
19 characterize Merck's live virus vaccines. 19 Q. Towardtheend, | guess, of
20 Q. What wasyour job? What 20 October -- September, October, best time
21 specificaly did you do? 21 frame?
22 A. Ranthe cell-based assays. We 22 A. It could have been November. |
23 didVzV, varicellazoster virus potency 23 can only bookend it by between October and
24 assays. | helped out with the -- some early, 24 December.
25 | don't know whether he characterize them 25 Q. Whodid you report to at that
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1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 time? 2 clearly out of my left eye.
3 A. | don't know his name. 3 Q. S0 between 2004 and 2017, were
4 Q. Let meask you before we go 4 you looking for employment outside the home?
5 into your employment at Merck, you left Merck 5 A. No.
6 in2001. Correct? 6 Q. Whendid you get married?
7 A. Yes 7 A. | should be able to answer this
8 Q. Between 2001 and today, tell me 8 faster.
9 chronologically what other positions you held 9 Q. You should.
10 for employment. 10 A. 2002. October 26, 2002.
11 A. | went back to Penn State, the 11 Q. How many children do you have?
12 lab | had worked at before, and helped develop 12 A. Two.
13 graduate studentsin Dr. Schlegel's |ab. 13 Q. When were they born?
14 Q. What time frame was that? 14 A. November 19, 2003.
15 A. 2002 and then to 2004. | 15 February 18, 2006.
16 believe we had apublication in 2004. And 16 Q. Areyou the primary caretaker
17 thenit faded asin | was-- | made myself 17 of your children?
18 availableif they had questions, but | didn't 18 A. Yes
19 draw awage. Therewas no other place of 19 Q. Areyou still married?
20 employment after that. 20 A. Yes
21 Q. So between 2004 and 2017 you've 21 Q. What does your wife do?
22 been unemployed? 22 A. She'sapharmacy owner and a
23 A. What do you mean by that 23 pharmacist.
24 characterization? Doesn't that imply seeking 24 Q. So between 2004 and 2017 you
25 employment? 25 weren't looking for employment outside the
Page 43 Page 45
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. I'mnotimplying that. 2 home?
3 A. 1 didn't have ajob that paid a 3 A. Notthat | recall. | may have
4 wage. 4 thought about it from timeto time, but |
5 Q. What did you do between 2004 5 didn't actively say | need to get ajob.
6 and2017? 6 Q. Whendid youfirst consider
7 A. Got married, had kids. Can | 7 bringing a case against Merck in connection
8 ask aquick question? 8 with your work in Dr. Krah's lab?
9 Q. Sure. 9 A. Canyou define what you mean by
10 A. That sunisblasting off of 10 "case"'?
11 that, can we close that blind? 11 Q. Whendidyou consider filing a
12 Q. Absolutely. 12 complaint of any kind against Merck in
13 A. If I couldjust -- you can open 13 connection with your work in Dr. Krah's [ab?
14 it later when the sun leaves, but it's 14 A. Canyou be more specific?
15 blastinginto my eyesso | can't look over 15 There'stwo answersto that. When | worked at
16 thisway. | didn't wantto doit whilea 16 Merck and Shaw informed me that Dave was going
17 question was pending. Thank you. 17 to continue to make life hell for me and he
18 - - - 18 said| could maintain that status quo -- he
19 (A discussion off the record 19 gave metwo options, Shaw said you can
20 occurred.) 20 maintain the status quo, in which case |
21 - - - 21 wouldn't get paid bonuses that were owed, and
22 BY MS.DYKSTRA: 22 that Dave would most likely give me a poor
23 Q. Isthat better? 23 performance review and that things would be
24 A. Yes. Still seeing something. 24 very stressful for me. He advised me not to
25 1t will clear upinabit. | just can't see 25 dothat. He said take option number two and
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1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 you can resign voluntarily. 2 just want to caution the witness not to
3 Asarebuttal to that, | told 3 disclose what could be confidential
4 himthat | felt that if he understood that 4 attorney-client communications or work
5 Krah wasretdiating against me, that perhaps 5 product. If you want to be more
6 | had aharassment claim. And he told me that 6 specific. That'skind of aquestion
7 hewanted meto consider voluntarily resigning 7 that can get --

8 and that they would give me the double bonus 8 THE WITNESS: | can answer
9 that Emini spoke of. | rejected that and said 9 whether we were doing that?

10 | had to maintain status quo for now. Hewas 10 BY MS.DYKSTRA:

11 adamant that | needed to at least admit that | 11 Q. Uh-huh.

12 would consider taking the double big bonus and 12 A. | wasworking with him to

13 resigning. And we left it unresolved at that 13 pursue that.

14 point. 14 Q. That wasin 2003?

15 So that would be responsive to 15 A. 2003.

16 your question, but that's not the same as this 16 Q. And how long did you work with

17 case. Soyou aso want to know when | first 17 Mr. Moody?

18 thought of bringing this type of case? 18 A. Inoraround 2009. Maybe 2008.

19 Q. Yes 19 That'sgive or teake ayear.

20 A. That would have been in 2003 20 Q. DidMr. Moody fileafase

21 when| met alawyer who made me aware that 21 claimsor qui tam complaint on your behalf

22 thesetype of cases exist. 22 with any court or any government agency?

23 Q. What do you mean by these types 23 A. No.

24 of cases? 24 Q. Why not?

25 A. Qui tam lawsuit. | didn't know 25 MR. SCHNELL: Again, | want to

Page 47 Page 49
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 what thesewere. | didn't know it was an 2 caution the witness not to get into
3 avenuel could go forward with. 3 areas that may disclose confidential
4 Q. Whoisthelawyer youmetin 4 communications or work product.
5 2003 that made you aware of these cases? 5 THE WITNESS: | can't answer
6 A. Jim Moody. 6 that.
7 Q. I'msorry, how do you spell his 7 BY MS.DYKSTRA:
8 last name? 8 Q. In 2008 or 2009, did you fire
9 A. Jm Moody. 9 Mr. Moody or stop using him as your counsel ?

10 Q. Moody? 10 A. 1 moved on to find counsel that

11 A. Yes 11 would be more effective in bringing the case

12 Q. Didyou retain him asyour 12 right around that 2009 mark.

13 counsel? 13 Q. Whowasyour next counsel in

14 MR. SCHNELL: Object to form. 14 connection with the case?

15 THE WITNESS: I'm not sure what 15 A. Jeffrey Keller. Gordon

16 you mean by "retain." | sought legal 16 Schnell, Constantine Canon. Keller Grover,

17 counsel from him and | viewed him as my 17 MélissaHartnett.

18 lawyer, but I'm not sure what you mean 18 Q. That was around 2009 that they

19 by "retain." 19 became your counsel?

20 BY MS. DYKSTRA: 20 A. Yeah. I'mnot sureif it

21 Q. That'sfine. Asyour lawyer, 21 started 2008. Definitely by 2009.

22 didyou and Mr. Moody draft acomplaint or do 22 Q. Let mego back to your -- come

23 anything else to pursue aqui tam action in 23 back tothat. Let me go back to your work.

24 2003 or thereafter? 24 Actudly, let me go back -- let me stay on

25 MR. SCHNELL: At thispoint, | 25 thistopic for a second.
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Page 50 Page 52
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Tell mein general your -- why 2 misconduct, but if you want to talk about what
3 you are bringing this case against Merck, in 3 | saw with my own eyes, I'd have to redlly sit
4 your own words. 4 andthink about it. But | was aware of
5 A. That'ssuch abroad question. 5 scientific misconduct in other labs.
6 | mean, you want meto boil it down to the 6 Q. Which other labs were you aware
7 most fundamental aspect of the case? 7 of scientific misconduct that other people
8 Q. Sure. 8 told you about?
9 A. Back then? Thereason | 9 A. | don't recall what the lab
10 brought the case is because it seemed the most 10 namewould be. But it wasthe lab where they
11 effective avenue forward to expose the fraud 11 developed their HPV vaccine. I'mredlly
12 that was committed at Merck and to get 12 saying scientific misconduct in a genera
13 information in front of the FDA and CDC which 13 sense. What | knew isthat one of the women
14 aretheregulatory agenciesthat | felt would 14 that was helping develop the vaccine was
15 be better served having that information, 15 uncomfortable with the vaccine or how the data
16 which | knew they didn't have. 16 wasbeing used. That type of thing.
17 Q. And"that information," you 17 Q. Let'sfocusfor the moment on
18 mean what? 18 the mumpsvaccine. When | say mumps vaccine,
19 A. Oh, God, that's so broad. 19 can we agreethat it includes any vaccine
20 Everythingin-- alot of it isoutlined in 20 Merck manufactures that contains the mumps
21 theadllegation if you want to go throughit. 21 component that would include MMR |1, Mumpsvax
22 | mean, | imagine we can spend two days 22 and ProQuad generally?
23 talking about it. 23 A. That'sagreat definition.
24 Q. Isitfair to say that the 24 Q. Soareyou aware of, you worked
25 complaint generally focuses on your work at 25 inDr. Krah'slab in connection with the mumps
Page 51 Page 53
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2 Merck for Dr. Krah and running the plague 2 vaccine running the plague neutralization
3 neutralization assay, and that was where you 3 assay. Correct?
4 believethe fraud to have occurred? 4 A. That was one of the things that
5 MR. SCHNELL: Object to form. 5 | worked on in connection with mumps vaccine.
6 THE WITNESS: It didn't focus 6 Q. What elsedid youwork onin
7 on that. It encompassed the company 7 connection with the mumps vaccine at Merck
8 and what they called their marquis 8 other than the plaque neutralization assay?
9 vaccine. | mean, when they cal it a 9 A. Wsdl, you'redesigning the
10 marquis vaccine, they're talking about 10 assay asif the assay exists by itself. But |
11 the entire image of the company and 11 worked on the Protocol 007 testing which was
12 what itis. And it didn't encompass 12 used to characterize so many different things.
13 just that time there. 1t encompasses 13 For instance, Krah made us aware that the
14 right now today. 14 neutralization assays were used -- that we
15 BY MS.DYKSTRA: 15 worked closely with manufacturing because the
16 Q. Wereyou aware of any fraud in 16 neutralization assays were used to change
17 any other lab other than the one that Dr. Krah 17 process development. That the Protocol 007
18 ranat Merck? 18 testing that hislab and the results fromit,
19 MR. SCHNELL: Object to form. 19 that we worked closely with release testing,
20 THE WITNESS: Do you mean fraud 20 which is manufacturing, and that we worked
21 as alegal term or do you mean 21 with process development in general closely.
22 scientific misconduct? 22 And also that we had to work closely with
23 BY MS.DYKSTRA: 23 regulatory.
24 Q. | mean scientific misconduct. 24 So | think it would be a
25 A. Peopletold me about scientific 25 mischaracterization to say | focused on doing
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1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 anassay and the assay was the end result of 2 waspositive or negativeinthe ELISA. Inhis
3 theassay. Not that you were characterizing 3 words, it was fundamental to the ELISA and it
4 likethat, but that's my -- that's how it 4 wasimportant and our lab was entrusted with
5 sounded. 5 it. The PRN aso -- how did he say it? The
6 Q. No, that'sokay. | just want 6 ELISA -- theindicator strain used in the
7 tomakesurel understand your testimony and 7 ELISA had to match the PRN. So al of the
8 what you're saying. 8 validation testing done for the PRN to choose
9 So you worked on the plague -- 9 anindicator strain was aso choosing the
10 let'sgo through it one by one. Y ou worked on 10 strain that would be used in the ELISA.
11 the plaque neutralization assay with Dr. Krah 11 So the two assays were so
12 or reporting to Dr. Krah. Correct? 12 fundamentally connected that we didn't talk
13 A. That was one of thethings| 13 like you do and, oh, you did PRN, you didn't
14 worked onin hislab. 14 doELISA. | wastold that we were validating
15 Q. Soyouran-- you worked on the 15 useof the ELISA so that in future studies
16 plague neutralization assay as part of 16 protocols after 07, they wouldn't have to do
17 Protocol 007 with Dr. Krah. Correct? 17 the PRN again because the ELISA would have
18 A. | worked on -- it would be more 18 been linked to afunctional, better assay such
19 accurate to say | worked on Protocol 007 19 asthePRN.
20 testing with Krah and the other members of his 20 Q. Whenyou say that the PRN was
21 lab. Now, by Protocol 007 testing, that means 21 usedto calibrate the ELISA, let's put that
22 the PRN assay which -- if | call it aPRN, 22 asidefor asecond, did you actually work in
23 that's plaque reduction neutralization assay, 23 the ELISA lab running the ELISA assay?
24 and I'm talking about the mumps neutralization 24 A. TheELISA platesand running
25 assay. 25 them through a plate reader, that was not
Page 55 Page 57
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2 So we worked on the PRN assay. 2 done, | did not partake in that.
3 Weasoworked to validate the ELISA assay. 3 Q. That wasin aseparate lab.
4 It wasthe samething. Sowhen | say Protocol 4 Correct?
5 007 testing, | mean the PRN and the ELISA 5 A. | don'trecal.
6 testing. 6 Q. But that was not run by Dr. Krah,
7 Q. When you say you worked on the 7 the ELISA testing?
8 PRN assay, you actually worked in running the 8 A. | don't know if it was run by
9 assay itself, conducting the assay. Correct? 9 himor not.
10 A. If you mean by running we 10 Q. Butyoudidn't take partin
11 handled the plates that had the cells, the 11 that testing, the actual running of the assay
12 supernatantinit, yes. 12 itself?
13 Q. What do you mean when you say 13 A. If running of the assay itself
14 you worked to validate the ELISA assay? 14 means running the plates through the reader, |
15 A. Krahlet me know that the PRN 15 took part in the sensethat | validated and |
16 assay istime consuming, bulky, requires lots 16 helped do the assays for how you read those
17 of materials. Theideawas that they would 17 results. But | didn't shove them through the
18 only have to do this PRN assay this onetime 18 plate reader, no.
19 andthe ELISA would be pegged toit. So the 19 Q. Justtobeclear, the PRN assay
20 PRN was used to validate the assay but he 20 wasruninDr. Krah'slab. Correct?
21 often used the word "calibrate," because the 21 A. Yes
22 PRN assay was used to be able to read the 22 Q. TheELISA assay wasrunina
23 ELISA. There'stwo results that come out of 23 different lab?
24 an ELISA when the test is done correctly, 24 MR. SCHNELL: Objection. Asked
25 positive or negative. The PRN determined what 25 and answered.
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2 BY MS. DYKSTRA: 2 Q. Whenyou say Dr. Krah wrote
3 Q. Areyouaware-- 3 that down, what do you mean, he wrote what
4 A. | don't know that. 4 down?

5 Q. You're not aware where the 5 A. Hewroteitdown. It'sina

6 ELISA assay wasrun? That'sfine. You're not 6 document. We -- it's got to be in a document
7 aware of wherethe ELISA assay was run itself, 7 somewhere. |I'm surewe produced it. He -- to
8 theactual running of the plates and counting -- 8 our lab, hewould give us, it looked like

9 A. Whenyou say run, | don't know 9 outlines. They would say how our lab fitsin

10 what you'retalking about. I'm defining run 10 it, why it'simportant, how we make money

11 asthat last step where -- ah, you know what, 11 for -- you know, implied how we make money and

12 the other way they were linked. They had to 12 how we incorporate to the rest of the company.

13 berun on the same serum. So we had to show 13 And he stressed that we work closely with

14 inthe PRN that using these same serum, using 14 manufacturing release testing. He wanted to

15 the sameindicator strain, that PRN, a 15 show us, in hiswords, why we mattered to the

16 functional, more specific assay, the ELISA 16 rest of the company. Which was agood thing

17 could correlate to it so that in the future 17 inmy eyes, that he would let us know how we

18 they wouldn't have to keep doing the PRN. So 18 functioned with the rest of the company.

19 all of the results from the ELISA were 19 Q. Butyou saidinyour request in

20 unreliable because they were based on the PRN. 20 connection with discovery in this case that

21 So when you say -- I'll tell 21 you never worked in the manufacturing division

22 youthis: The plate reader wasin adifferent 22 a Merck. Correct?

23 lab probably that they used. | don't know. | 23 MR. SCHNELL: Objection to

24 cannot say for certain the plate reader they 24 form. If you're going to refer to

25 used. Sol don't want to keep jumping back to 25 something, you should really --

Page 59 Page 61
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2 some generaization. | don't know wherethe 2 BY MS.DYKSTRA:
3 plate reader was that they used for the ELISA 3 Q. Didyou ever work in the Merck
4 assays. 4 manufacturing division?
5 Q. You also noted in your answer 5 A. It depends on what you mean by
6 that you worked closely with rel ease testing 6 "division." | just said that --
7 and manufacturing. Can you explain what you 7 Q. Didyou ever work for anybody
8 mean by that? 8 who reported up through Merck's manufacturing
9 A. That'shardto say. 9 divison?

10 MR. SCHNELL: Objection. I'm 10 A. Reported up? | don't know the

11 sorry, in his answer? 11 chain of command. Here'swhat | can tell you:

12 MS. DYKSTRA: Just now. 12 According to Krah and according to what |

13 THE WITNESS: | did -- 13 understand, the work we were doing impacted

14 MS. DYKSTRA: Justinhis 14 manufacturing. How much goesinto the

15 answer here. 15 vaccine. Tothat level. So what they would

16 THE WITNESS: Krah provided us 16 report to regulatory. But there's abuilding

17 with that information on what exactly 17 somewhere where they makeit. My job was not

18 our -- the importance of our lab was. 18 toreport to that building and makeit.

19 So he would -- he wrote that down and 19 Q. That'sfair. Soyoudidn't

20 gaveit to us and said thisis what we 20 have any responsibility in the actual

21 do, we work closely with that. So he 21 manufacturing process of the vaccine?

22 would have to communicate with 22 A. That'stoo broad. Any

23 manufacturing because they relied on 23 responsibility? The work we were doing

24 information he had. 24 impacted what happened in that building. |

25 BY MS. DYKSTRA: 25 just didn't personally go to the building.
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2 Q. You understand that thereisa 2 hewas going back to something he had already
3 manufacturing division of Merck that actually 3 discussed, that they had to put morein the
4 creates the vaccine, mechanically creates a 4 vaccine because it degraded and there was
5 vaccine and markets that vaccine. Correct? 5 potency loss. And potency loss, lower potency
6 A. That'sagood characterization, 6 meansit doesn't work aswell, or at least
7 yeah. Mechanically makesit. 7 they didn't have proof that it worked. And he
8 Q. Youweren'tinvolved in that 8 had theoriesfor the effect of those degraded
9 process of manufacturing the vaccine itself? 9 vaccines. | don't know if those were the
10 A.  See, now you're saying process. 10 company'stheoriesor not. But he indicated
11 Krah said that what we do in that |ab affects 11 that when the vaccine was passaged more or at
12 how much goesin the via because they were 12 least more recently manufactured vaccine, had
13 putting too much -- he didn't say too much. 13 more potency degradation in it.
14 Hesaid they were putting moreiniit. 14 | pointed out that that might
15 Q. Morewhat? 15 not be the only reason. That maybeit didn't
16 A. Morevirus. 16 work that well to begin with regardless of the
17 Q. Inwhat? 17 potency, meaning the release testing might not
18 A. The mumps vaccine because it 18 work either. And he said regardless, we
19 didn't work. 19 needed to show that this vaccine had 95
20 Q. Whendid hetell you that? 20 percent efficacy or Merck would lose its
21 A. Startingin around 2000. 21 exclusive licensing rights to this vaccine.
22 Q. Tell meagain what he said. 22 Heeven said -- he stressed what an important
23 A. Hesaid it so many times, where 23 project this was because he normally worked on
24 doyou want to start? 24 research and development which istrying to
25 Q. Wadll, tell me how it came up 25 bring avaccine to market, but he said that
Page 63 Page 65
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 thefirst time and exactly what he said about 2 thiswas so important because it was a vaccine
3 what Merck was doing. 3 that was dready on the market.
4 A. Hesaditin support of the 4 Q. Do you know whether Merck put
5 reason we were doing the testing in the first 5 morevaccinein its product during thistime
6 place. He said that there was an FDA mandate, 6 frame because the FDA required that?
7 they call it amandate. We had to show this 7 A. When you say "more vaccine,"
8 vaccine worked at lower potencies because they 8 you--
9 were putting more in the vaccine, that it 9 Q. You used the word "more
10 degraded. | mean, | could talk about this all 10 vaccine" to make the vaccine more potent,
11 day. Sol canonly giveyou an ostensive 11 that'swhat hetold you?
12 exampleright now. If you want meto 12 A. Wadll, then let's be clear on
13 enumerate at all, we should go through the 13 that.
14 interrogatories. There'salot of meat there. 14 Q. Okay. Let's.
15 | mean, every day thisiswhat we're doing. 15 A. Hesaid that they had to put
16 Heindicated that he was under stress from 16 more mumps virusin the vaccine.
17 those above himto get it done by fall. He 17 Q. Correct. I'msorry, |
18 said we were protecting the marquis vaccine 18 misspoke. Yes.
19 and keeping it on the market. 19 A. No, no. | may have said
20 Q. What did Dr. Krah tell you 20 vaccing, | don't know, but let's clear that
21 about why Merck was putting more virusin the 21 termout.
22 vaccine and when? 22 Q. Morevirusinthevaccineto
23 A. | remember one conversation in 23 makeit more potent.
24 particular, and it had to do with why | 24 A. Okay. Socanyou -- sorry to
25 wouldn't cross out results on the assay. And 25 tak over each other.

17 (Pages 62 - 65)

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Appx5574



Caase 23328533 [Oocoumeert78946 FRagelVdd [OasteHHied 11202629233

Page 66 Page 68
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Can you restate your question -- 2 10:56. We're back on the video record.

3 Q. Sure. 3 BY MS.DYKSTRA:

4 A. --withthat cleared up? 4 Q. Mr. Krahling, | have acouple

5 Q. Dr.Krah--let me dtart it 5 of follow-up questions on what we just

6 thisway: Dr. Krah told you that Merck had to 6 discussed.

7 put morevirusin the vaccine to make it more 7 Did you and Mr. Moody filea

8 potent. Correct? 8 False Claims Act case anywhere when he was
9 A. Heindicated that they had 9 your lawyer?

10 recently had to put more virusin the vaccine 10 A. No.

11 to cover for aloss of efficacy. Theloss of 11 Q. Did herecommend against it?

12 efficacy helinked to degradation, meaning a 12 MR. SCHNELL: Objection. That's

13 lot of dead virusin the vaccine. And he used 13 pure attorney-client communication.

14 theword potency. So sometimes he would say 14 THE WITNESS: | can't answer

15 we have a problem with degradation. That 15 it.

16 meansalower potency because the potency is 16 BY MS. DYKSTRA:

17 less. Soto cover for aloss of potency which 17 Q. Didyouwanttofileacase

18 hetied to efficacy because that's the test we 18 when hewasyour lawyer? Did you want to file

19 weredoing, we were doing efficacy test, it 19 aFase ClaimsAct case between the period of

20 had to be morein -- had to be more mumps 20 '03 and '08 while Mr. Moody was your lawyer?

21 virusinthevaccine. 21 A. That'sawell stated question.

22 So the importance of our lab 22 Yes | did.

23 wasto be ableto say that this thing worked 23 Q. Yousaidyou started working

24 at lower amounts because that would affect how 24 with Mr. Moody in or around 2003?

25 much goesin the vaccine. 25 A. Itwasintheyear 2003.

Page 67 Page 69
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. Areyou aware oneway or the 2 Q. Didyouretain and savedl of
3 other whether the FDA approved putting more 3 your documents that you took from Merck or
4 virusinthevaccine at that time? 4 related to your work at Merck since that time?
5 MR. SCHNELL: Object to form. 5 MR. SCHNELL: Object to form.
6 THE WITNESS: What do you mean 6 THE WITNESS: | didn't take
7 by "approved"? 7 documents from Merck.
8 BY MS.DYKSTRA: 8 BY MS.DYKSTRA:
9 Q. Whether the FDA was aware and 9 Q. You produced documents that you

10 approved putting more virus in the vaccine. 10 took from Merck. Correct?

11 A. Let'sgowithaware. Krah 11 MR. SCHNELL: Object to form.

12 indicated that they were aware of it. And 12 THE WITNESS: God, | didn't

13 that wasthe point of why we had to show that 13 take documents from Merck. How could |

14 thisthing worked at lower potencies. 14 produce something | didn't have? You

15 MS. DYKSTRA: Should wetakea 15 can define documents. | didn't take

16 quick break? 16 documents.

17 MR. KELLER: Sure. 17 BY MS.DYKSTRA:

18 MS. DYKSTRA: Grest. 18 Q. Documentsin my mind mean

19 VIDEOGRAPHER: Thetimeis 19 pieces of paper, lab notebooks, e-mails, assay

20 10:40. We're going off the video 20 runs. Didyou take any of that type of

21 report. 21 information from Merck when you left?

22 - - - 22 A.  When| wasat Merck | preserved

23 (A recess was taken.) 23 photocopies of documentsthat | had in my

24 -- - 24 possession.

25 VIDEOGRAPHER: Thetimeis 25 Q. Andyou retained them when you
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Page 70 Page 72
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 left Merck? 2 Q. Who wasthis person?
3 A. | retained the photocopies of 3 A. DeeMarie Skulsky. No, wait.
4 documents that were being destroyed in Merck's 4 DeeMarie Watson was her name when | first met
5 labwhen| left -- | had them before | left 5 her. Shegot married and it became DeeMarie
6 Merck, | had them after | left Merck. 6 Skulsky.
7 Q. Anddid you produce to your 7 Q. Wasthere anybody else who ever
8 counsel in connection with requests for 8 told you about scientific misconduct in any
9 documentsin this discovery in this case all 9 other lab, not Dr. Krah's lab, but any other
10 of the documents that you had photocopied 10 labat Merck?
11 whileyou were at Merck? 11 A. | need amoment to think about
12 A. Yes 12 that. Soany other lab, not Krah's lab other
13 Q. You aso mentioned that you 13 than DeeMarie. | can't recall any other off
14 worked at ViroPharma for a short period of 14 thetop of my head.
15 time, six months? 15 Q. Did anybody that worked in the
16 A. Yes 16 lab that was working on the ELISA assay as
17 Q. Didyou ever make any 17 part of Protocol 007, ever tell you that they
18 accusations when you were there of any 18 thought that assay was being run improperly?
19 scientific misconduct? 19 A. Butl told you | don't know who
20 A. | don'trecal. 20 wasdoing the ELISA in the context of using
21 Q. Youdon'trecal if you ever -- 21 theplatereader. If wedefineit asdid
22 did you witness any scientific misconduct at 22 anyonethat used the plate reader reading the
23 ViroPharma? 23 assay, reading the ELISA plates communicate
24 A. | wasn't therethat long. | 24 with me, | don't know who was doing that
25 don't recall much about the job except that | 25 tedting.
Page 71 Page 73
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 worked in cell-based assays. 2 Q. Sono onethat was doing that
3 Q. Soyoudon't recall oneway or 3 testing on the ELISA assay, reading the plates
4 the other whether there was scientific 4 and running the assay in that other
5 misconduct or you made allegations of 5 laboratories, nobody ever told you -- you
6 scientific misconduct while were you there? 6 never talked to anybody in that other
7 A. What I'msayingisl| -- | don't 7 laboratory, | guess, is my question?
8 recall very much about the time | worked 8 A. 1 don't know who worked there.
9 there. 9 How would | know because | can't define who
10 Q. You also noted that you said 10 didthat?
11 you had heard from other people, not witnessed 11 Q. Sotheanswer isno?
12 yourself, that there were scientific 12 A. It'snotasimpleno. Here's
13 misconduct in other Merck laboratories. 13 how | encompassit: | did not -- | was not
14 Correct? 14 awareor | don't recall any reports of
15 A. Yeah, defining scientific 15 scientific misconduct from people who hadn't
16 misconduct as the person talking to me wasn't 16 workedin Krah'slab. Now, you can figure out
17 happy with how the data was coming in being 17 who worked in Krah's lab and then you should
18 interpreted. 18 beableto figure out it wasn't the other
19 Q. Andyou mentioned that 19 people. DeeMarie.
20 occurred -- by the way, you heard that 20 Q. Being the one exception?
21 information from somebody in HPV |ab? 21 A. No, she's not an exception.
22 A. My understanding was that's 22 Q. Wadll, shedidn't work in Krah's
23 where sheworked. That'sthe vaccine she 23 lab?
24  was -- said she was working on and talking 24 A. Yes, sheworked in Krah's|ab.
25 about. 25 Q. Allright. You mentioned
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Page 74 Page 76
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 that -- tell meif | got this correct, that 2 disease under ideal circumstances (for
3 you were doing efficacy testing in Krah's lab. 3 example, during aclinica tria)." [As
4 |sthat correct? 4 read.] | want to know whether you agree with
5 A. Wheredo| say that? 5 that definition?

6 Q. Youjust said that earlier 6 A. What page are you on?

7 today. 7 Q. Thevery last page, very last
8 A. Yeah. Yes 8 term.

9 Q. How do you define efficacy, a 9 MR. SCHNELL: Areyou

10 clinica efficacy study? 10 introducing this as an exhibit?

11 A. How dol defineit? When I'm 11 MS. DYKSTRA: Yes.

12 using the term? 12 THE WITNESS: Whereis

13 Q. Yes 13 chapter 9? There'satable of contents

14 A. I'mdefining efficacy the way 14 and there's a chapter 9 that says

15 weuseitinthe complaint, as how well the 15 "Mumps." | don't see chapter 9 here.

16 vaccine works. 16 BY MS.DYKSTRA:

17 Q. TheCDC usesthefollowing 17 Q. | don't have chapter 9 here.

18 definition. And | want you to tell meif you 18 I'mjust going to the CDC's definition of

19 agree with thisdefinition. They define 19 terms. So the entire manual is not here.

20 efficacy asthe ability of avaccineto 20 It'sjust portions of the manual. The last

21 provide protection against disease under ideal 21 pageisadeéfinition of termsthat the CDC

22 circumstances, for example, during aclinical 22 uses.

23 tria. Do you agree with that definition of 23 A. They produced an entire chapter

24 efficacy? 24 on mumps. And you're just showing me

25 MR. SCHNELL: | object to form. 25 something that is not in that chapter. Is

Page 75 Page 77
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2 If you're reading it from something, a 2 thisin chapter 9 where they talk about mumps?
3 website or abook, he should see what 3 Q. No.
4 you're reading it from, because it 4 A. Do you have chapter 9 with you?
5 could be different definitionsin 5 Q. No.
6 different contexts. 6 A. How do | know that they don't
7 MS. DYKSTRA: Sure. Hold on 7 use some different term in chapter 9?
8 one second. 8 Q. Todefineefficacy, isthat
9 Can we mark this? 9 your question?

10 - - - 10 A. My questionis, how do | know

11 (Exhibit Krahling-2, CDC Manual 11 what'sin chapter 9, it's not here? Here's

12 for the Surveillance of 12 what | can giveyou.

13 V accine-Preventable Diseases, was 13 Q. Okay.

14 marked for identification.) 14 A. Chapter 9, there'sawhole

15 - - - 15 chapter onit. | can't tell you what this

16 BY MS. DYKSTRA: 16 cherry picked thing means when the entire

17 Q. What I'vegivenyouisaCDC 17 chapter ismissing. | don't feel comfortable

18 Manual for the Surveillance of Vaccine 18 talking -- of giving you an interpretation

19 Preventable Diseases. I'm going to ask you -- 19 what the CDC meant based on just what looks to

20 obvioudly thiscoversalot of different 20 beaglossary.

21 acronyms, but I'm going to ask you if the last 21 Q. Putting aside the glossary, do

22 page, it has vaccine efficacy isthe last term 22 you agree that an efficacy trial or efficacy

23 defined in the CDC manual. In that the CDC 23 itself isthe ability of avaccine to provide

24 statesthat vaccine efficacy is"The ability 24 protection against disease under ideal

25 of avaccine to provide protection against 25 circumstances? Do you agree with that

20 (Pages 74 - 77)

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Appx5577




Caase 23328533 [Oocoumeert7946 FRagelV7/ [OasteHHied 11202629233

Page 78 Page 80
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 statement? 2 term"diminished efficacy." Canyoutell me
3 A. | agreethat's one definition 3 what you mean by that?

4 of efficacy. 4 A. Canyoushow meinthe

5 Q. What's other definitions of 5 complaint where | may have used that term?
6 efficacy that you have? 6 Q. Sure.

7 A. Inmy pocket? 7 MS. DYKSTRA: Mark this,

8 Q. Inyour head. 8 please.

9 A. | mean, they're published. 9 - - -

10 They're published. | mean, there's actually 10 (Exhibit Krahling-3, Amended

11 reviewswritten on all the different waysthe 11 Complaint for Violations of the Federa

12 termisused and applied. And then there's 12 False Claims Act, was marked for

13 practical usesalso. | could tell you how 13 identification.)

14 Krah used the word. 14 - - -

15 Q. Sure. Why don't you tell me 15 BY MS.DYKSTRA:

16 that. 16 Q. Sowevemarked as Exhibit 3

17 A. Hemeant how well the vaccine 17 your amended complaint. Correct? Y ou may

18 worked and what we were doing in our lab. 18 takethat off, yes. Isthat what you were

19 Immunogenicity is abit of a burdensome word, 19 asking?

20 so he used the word efficacy. Sometimes he 20 A. Yes Andyes.

21 used the word efficacy when he was talking 21 Q. Sothere'smany places where

22 about potency because we weren't doing potency 22 you use the term diminished efficacy. | think

23 assays, we were doing efficacy assays and his 23 thefirst may be paragraph 3. You state that

24 focus was on getting 95 percent efficacy. To 24 "..Merck knew about the vaccine's diminished

25 him he said that we had an FDA mandate to show 25 efficacy.”

Page 79 Page 81
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2 that the efficacy was 95 percent as reflected 2 A. Allright. Sowhat'sthe
3 inthelabel. That was the reason that the 3 question?
4 entire Protocol 007 project existed. And also 4 Q. What do you mean when you use
5 it'simportant to safeguarding the marquis 5 theterm diminished efficacy?
6 vaccine. Sotherewasapractical sensein 6 A. | mean efficacy asin how well
7 which he used efficacy. And in the complaint 7 thevaccine works and | mean diminished asin
8 weused it ashow the vaccineworks. But | 8 --that it has changed from something that was
9 can admit that there are more definitions of 9 relatively higher to something that is

10 efficacy and that they're published in 10 relatively lower.

11 research of the different ways that the term 11 Q. Sowhenyou usetheterm

12 isused. Hopefully that answers your 12 efficacy, you'reusing it in the phrase, |

13 question. 13 think I'm quoting you, "how well the vaccine

14 Q. Do you understand that thereis 14 works'?

15 adifference between immunological testing, 15 A. Yes

16 testing for seroconversion and actual efficacy 16 Q. Do you equate, then, the term

17 trial where you are providing a placebo to one 17 efficacy with the term effectiveness?

18 arm and avaccine to the other? 18 A. Equateis-- | can'tsay |

19 A. | understand that there are 19 equateit.

20 different usages of the word efficacy. | do 20 Q. What'sthe differencein your

21 understand that there are immunogenicity tests 21 mind between efficacy and effectiveness?

22 that can test for immunological markers. And 22 A. Practical usagethat in Merck's

23 | amaware of -- that you can haveftrials 23 lab theterms efficacy and effectiveness were

24 where aplacebo is used. 24 often interchangeable, and the word efficacy

25 Q. Inyour complaint you used the 25 was most often used, best practical usage,
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Page 82 Page 84
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 that | wasfamiliar with in the lab. 2 rigorous than what are available today. The
3 Q. If westick looking at your 3 sample size run are smaller than the things
4 complaint for amoment, in paragraph 19 on 4 Merck did in Protocol 007. So lessrigorous,
5 page 6, you note that "In order to obtain its 5 not asgood atest or accurate atest isn't
6 origina government approval to sell the mumps 6 scientific misconduct.
7 vaccine, Merck conducted field studies of 7 Q. You understand that Dr. Hilleman
8 vaccinated children and concluded that the 8 ran adouble-blinded clinical trial where one
9 vaccine had an efficacy rate of 95 percent or 9 armreceived avaccine and the other arm
10 higher." [Asread.] 10 received aplacebo. Correct?
11 Do you see that? 11 A. That'sreferenced in that
12 A. |doseeit. 12 packageinsert?
13 Q. What areyou referring to here? 13 Q. Yes. You understand that, right?
14 A. Thislinerefersto the package 14 A. Yes
15 label. Well, it would be the package insert, 15 Q. Do you understand that that
16 | guessyou'dcal it. 16 typeof clinical trial where you give one arm
17 Q. Arethestudiesthat you are 17 of children placebo and one arm vaccine for
18 talking about here Dr. Hilleman's studies back 18 mumps could not be run today in the United
19 inthelate'60s and '70s? 19 States. Correct?
20 A. | believethat's what they're 20 A. You canreplicate the same
21 referring to. 21 thing. You can get information about that
22 Q. Doyou alegethat there was 22 without having not to inject the child.
23 any fraud in connection with those studies? 23 That'swhat a pre-vaccination sampleis. It
24 A. | can'tsay, | wasn't there 24 represents a child that hasn't had the vaccine
25 back then. 25 yet. Soinlieu of aplacebo control, that
Page 83 Page 85
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2 Q. Soyou don't have any reason to 2 givesyou information that is relevant to what
3 believethat there was fraud in connection 3 Hilleman found back then. But Hilleman also
4 with those studiesin the late '60s, early 4 didn't have large sample sizes either. But |
5 '70sthat warranted the product's original 5 understand that according to some guidelines,
6 approva? 6 | think research guidelines, that it's
7 A. Areyou taking about lega 7 unethical to withhold avaccine today, it
8 fraud? 8 would be unethical to withhold the vaccine and
9 Q. Scientific misconduct. 9 do the placebo, clinically controlled placebo
10 A. | don't have reason to know or 10 trial that you're talking about.
11 not know. | couldn't make a claim one way or 11 Q. Soto boil that down to my
12 theother. 12 question, you understand that it would be
13 Q. Soyou'renot making aclam 13 unethical today to do a double-blinded
14 today that Dr. Hilleman's studiesin the late 14 clinica tria where there were two arms, one
15 '60s, early '70s, were conducted in any 15 given aplacebo and one given the mumps
16 improper way? That's not what you're alleging 16 vaccine?
17 here? 17 A. If you knew that the vaccine
18 A. I'mnot aleging that those 18 worked, yes.
19 people who ran those tests did something 19 Q. You'renot aware of any other
20 improper like mentally they were doing 20 double-blinded clinical trial of the mumps
21 something that we've been referring to or I've 21 vaccine other than the one Dr. Hilleman did in
22 been referring to as scientific misconduct. 22 the United States, are you?
23 What happened back then, what | would claim or 23 MR. SCHNELL: Object to form.
24 what | -- what istrueisthat the testing 24 BY MS. DYKSTRA:
25 methods available to them back then were less 25 Q. I'll restate.
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Page 86 Page 88
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2 Are you aware of any other 2 A. How areyou using efficacy?
3 clinica tria following Dr. Hilleman's of the 3 Strikethat.
4 mumps vaccine in the United States? 4 I'll tell you what, | can go
5 MR. SCHNELL: Object to form. 5 through this and give you the language that |
6 THE WITNESS: Yes. 6 think misrepresents the product --
7 BY MS.DYKSTRA: 7 Q. That would be great.
8 Q. Clinical -- I'm sorry, clinical 8 A. --including efficacy.
9 efficacy trid? 9 Q. Yes, pleasedo.
10 A. It depends on how you're doing 10 A. I'mgoing to need timeto read
11 the-- Krah said that what we were doing was a 11 it
12 clinica efficacy trid. | mean, I'm aware of 12 Q. Wadll, you raised the complaint
13 theonel worked on and 13 or 14 more that 13 and you wrote the complaint. | just want you
14 Merck published. 14 totell mewhat in this complaint misrepresents
15 Q. You stated that thetrial you 15 theefficacy or effectiveness or
16 wereworking onwasin lieu of a 16 immunogenicity of the vaccine?
17 placebo-controlled trial. Correct? 17 A. My question was can | read the
18 A. | said that the pre-vaccination 18 complaint -- can | read the package insert or
19 serum can be used in lieu of not having a 19 doyou want meto just pull it out from the
20 placebo control to give you agood idea of the 20 lasttimel'veseenit?
21 sameinformation, especially when on the 21 Q. Wadll, we can go off the record
22 package label the field efficacy is linked 22 if you want to read the entire package insert,
23 specifically to immunogenicity data. 23 yes.
24 MS. DYKSTRA: Mark thisasthe 24 A. Hereswhat | cando: | can
25 next exhibit. 25 read it front to back and when | see one, |
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2 - - - 2 canpointit out.
3 (Exhibit Krahling-4, MMR 11 3 Q. Why don't we go off the record
4 label, RELATOR_00002094 - 00002105, was 4 because the entire label doesn't relate to
5 marked for identification.) 5 efficacy. There'sall sorts of things about
6 - - - 6 precautions and contraindications and
7 BY MS.DYKSTRA: 7 warnings.
8 Q. What we've marked as Exhibit 4 8 A. Butl said| could give you the
9 isthe MMRII label prior to 007. Areyou 9 language that misrepresents the product
10 familiar with thislabel? 10 including the way it represents efficacy and
11 A. Yes, I'veseenit before. 11 you said that was okay to do.
12 MR. SCHNELL: Can we get copies 12 Q. 1 would like you to focus right
13 of it? 13 now on what language, you think, in this|abel
14 Did you say what year thiswas? 14 that misrepresents the efficacy, effectiveness
15 THE WITNESS: 2007. 15 or immunogenicity of the vaccine.
16 MS. DYKSTRA: Thisisprior to 16 A. What were the three things?
17 submission of the 007 resullts. 17 Q. Effectiveness, efficacy or
18 BY MS.DYKSTRA: 18 immunogenicity.
19 Q. Didyoulook at thislabel 19 A. Limited to your definitions of
20 prior to filing your complaint? 20 thoseterms?
21 A. The2007 one? | looked at the 21 Q. However you define those terms
22 |abelsavailable to me at thetime. 22 isfine. | want you to tell me what you think
23 Q. Canyou point to mein this 23 with respect to those three termsisfasein
24 |abel the language that you believe 24 thelabel.
25 misrepresents the efficacy of the product? 25 A. But--okay. I'dliketo do
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2 that, but you don't want me to read the whole 2 lot had that much in it when it
3 thing. 3 expired. And they had no proof, which
4 Q. Youcan. Well go off the 4 he was trying to find, that it would
5 record if you think you need to read the 5 work at the lower amounts that might be
6 entirelabel to identify those statements. 6 init. Sothat'sthefirst false
7 A. No, I'll takearun at it. Can 7 statement.
8 | writeonthisor not? Thisisyour copy. 8 BY MS.DYKSTRA:
9 I'll just go through front to -- start to 9 Q. Okay. The second?
10 back. 20,000 TCID50 of mumps. 10 A. .. mumps neutralizing
11 Q. You're reading the one, two, 11 antibodiesin 96 percent...." [Asread.]
12 three, four, fifth paragraph? 12 Q. That'sthe very last paragraph?
13 A. Itmight be. It'sinthefirst 13 A. Yes
14 section. 14 Q. Soisthe statement clinical
15 Q. The paragraph beginning, "The 15 studies of 284 triple seronegative children
16 reconstituted vaccine..."? 16 11 monthsto 7 years of age demonstrated that
17 A. Yes 17 MMRII ishighly immunogenetic and generally
18 Q. What isfase and misleading 18 well tolerated? Isthat true or false, in
19 around statements that the vaccine contained 19 your opinion?
20 20,000 TCID50 of mumps virus? 20 A. It omitsthe fact that Merck
21 A. Butthat islinked to how well 21 had more recent data with alarger sample size
22 thevaccineworks. The statement on hereis 22 and amore specific test or accurate test that
23 that the vaccine provides protection at that 23 that number was not true, that the number was
24 level and Krah said that it didn't. That's 24 significantly lower than that.
25 why we had to show that it worked at alower 25 Q. Soit'snot that this number --
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2 level. Sothat level, 20,000 TCID50 of mumps, 2 | didn't read the whole thing. Let meread
3 does not provide protection. Not only that, 3 thewholething.
4  but Krah said there was a problem that there 4 "Clinical studies of 284 triple
5 wasn't that much in the vials when it expired. 5 seronegative children, 11 monthsto 7 years of
6 Which iswhy we had to show that the lower 6 age, demonstrated that M-M-R Il ishighly
7 amountsin the via still worked according to 7 immunogenetic and generally well tolerated.
8 thislabel. 8 Inthese studies, asingleinjection of the
9 Q. Thank you. Now, can | ask you 9 vaccine induced.. mumps neutralizing
10 aspecific question, please? |sthe statement 10 antibodiesin 96 percent...." [Asread.]
11 that each .5-milliliter dose -- I'm reading 11 You're saying that that
12 right above that, "Each .5 milliliter dose 12 statement isnot false on its face, it's just
13 contains not lessthan...," [asread] I'll 13 false by -- because it omits other more recent
14 skip the meadles, "...20,000 TCID50 of mumps 14 information?
15 virus...," isthat atrue or false statement 15 A. | can't make aclaim to whether
16 according to you? 16 the-- whether they really got 96 percent
17 MR. SCHNELL: Object to form. 17 antibodiesin an immunogenicity test back
18 THE WITNESS: First of all, 18 then. What I'm saying isthat Merck had more
19 that number islinked to the efficacy 19 recent datawith an assay methodology they
20 claimsin the next section. Second of 20 considered better on alarger sample size and
21 al, the label saysthat theresa 21 they got nowhere close to that number.
22 24-month expiry. Krah told me that 22 Q. Any other misstatements in this
23 some of the lots don't have that much 23 portion of the label?
24 in them when they expire. So it would 24 A. Yeah. Page 2, third paragraph
25 be false for two reasons. Not every 25 down, the setup is the first sentence where it
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2 discusses efficacy of measles, mumps, and 2 what Hilleman found in the field.
3 rubellain that double-blind controlled field 3 Merck knows that the second part, which
4 trials. And then the next sentence says, 4 isHilleman and iswhat | said, is not
5 "These studies also establish that 5 true today because they have a more
6 seroconversion in response to vaccination 6 accurate test they claim and they have
7 against measles, mumps, and rubella paralleled 7 -- where they measured seroconversion
8 protection from these diseases." Merck has 8 and it no longer parallels what
9 more recent information that seroconversion 9 Hilleman found. So they had --
10 does not paralel what Hilleman found back 10 Hilleman found what he considered high
11 then. 11 efficacy and high immunogenicity. And
12 Q. Soyour--justsol am clear, 12 that second statement is Hilleman
13 your alegation is not that the language in 13 saying these parallel each other,
14 paragraph 3 of the label regarding 14 they're both high. | imagine the point
15 Dr. Hilleman's studiesisfalse, it'sjust 15 of that connection is that they
16 that thereis more information beyond that 16 paralleled each other. So now with
17 that should be in the label aswell? 17 Protocol 007, Merck has immunogenicity
18 MR. SCHNELL: Object to form. 18 data that says they're nowhere near the
19 THE WITNESS: Y eah, they know 19 number that Hilleman found. Thereis
20 that the second part is false today. 20 no parallel anymore. That's -- so this
21 They know that -- | don't know if you 21 makes this afalse statement. They
22 want to call it false or outdated, they 22 know that this statement by Hilleman --
23 know that that is completely 23 that they reference in Hilleman, the
24 inaccurate, because they're saying we 24 second sentence, no longer accurately
25 have efficacy, and now in the second 25 describes or does not accurately
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2 part, and our seroconversion results 2 describe the product they're putting on
3 parallel that. 3 the market today.
4 BY MS.DYKSTRA: 4 BY MS.DYKSTRA:
5 Q. Wadll, it actually doesn't say 5 Q. Because there are more recent
6 that. It says, these studies also established 6 studiesthat show lower rates of seroconversion?
7 that seroconversion rate in response to 7 A. Protocol 007.
8 vaccination paralleled protection. It was 8 Q. Arethereany other tests that
9 talking about these studiesin its footnote. 9 you believe show lower seroconversion rates of
10 Sowe'retalking about Dr. Hilleman's studies. 10 the mumps vaccine besides Protocol 0072
11 | understand -- 11 A. It'stoughtosay. | don't
12 A. That'swhat | said. 12 know. | can't think of any off the top of my
13 Q. No, it'snot what you said. 13 head. But | don't know that alot have been
14 Areyou saying that Dr. Hilleman's studies 14 done.
15 werefalse or are you saying that the label is 15 Q. Youdon't know that alot of
16 false because it does not include additional 16 testsof the mumps vaccine have been done
17 information from later studies? 17 since--
18 MR. SCHNELL: Object to form. 18 A. Aot of tests have been done
19 THE WITNESS: What | said was 19 wherethey can replicate this.
20 that the second part, which is 20 Q. Saythat again, | missed it?
21 reference 13 to 15, is Merck knows that 21 A. Il makeit clear. | know
22 that's not true today. It may have 22 that Merck tested their mumps vaccine after
23 been true back then, | don't know. But 23 thisand did immunogenicity trials. But they
24 Maurice Hilleman's studies where the 24 used the Protocol 007 ELISA, the one that was
25 seroconversion of Hilleman paralleled 25 validated and used according to the PRN. So
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2 when there are protocols after 007, they're 2 Q. Yes, | would like to know
3 using that wild type ELISA which used the PRN 3 whether there are any other reasons beyond
4  to establish the cutoff. So the Merck assays 4 what Dr. Krah told you that you believe the
5 which would look at immunogenicity are 5 vaccine has adiminished efficacy or a
6 unreliable. The datafrom thoseis unreliable 6 diminished effectiveness?
7 becauseit relied on the falsified PRN results 7 A. Emini mentioned the same thing.
8 of Protocol 007. Are there others done by 8 Hesaid we had to use rabbit secondary
9 other companies on other products, | don't 9 antibodiesin order to get these results
10 know. 10 combined with Krah doing his thing with these
11 Q. You haven't looked at any other 11 dataso that they could get the results for
12 studies by other companies that have tested 12 financial reasons.
13 other productsincluding the Merck's mumps 13 Q. Any other -- what other
14 vaccine? 14 information, if any, are your alegations
15 A. Notthat | canrecall today 15 based on if the vaccine has diminished
16 sitting here. 16 efficacy other than what Dr. Krah and
17 Q. I think you said this, but I'm 17 Dr. Emini told you?
18 not sure so | want to make sure | understand. 18 A. Youwant an enumerative
19 Why isit that you believe the mumps vaccine, 19 response on that?
20 theefficacy or the effectiveness of the 20 Q. Yes
21 vaccine, however you defineit, is diminished 21 A. ltcouldtakeawhile. The
22 since Hilleman's studies? 22 continued mumps outbreaks in highly vaccinated
23 A. You're moving on from my list 23 populations. The fact that the number of
24  of fase statements here. Are we done? 24 reported mumps cases to the CDC since | left
25 Q. No, we'll go back to that in a 25 work haveincreased over 1,000 percent. The
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2 second. 2 fact that | saw seroconversion numbers
3 | just want to understand why 3 reported to the European medicine agency that
4 you think these statements are false? 4 were based on Protocol 007 that said the
5 A. Sowe're putting this aside for 5 vaccine worked when the statements given to me
6 asecond. Can you repeat the question, 6 atthelab| worked at said that it didn't
7 please? Sorry. 7 work. Sol know those falsified numbers were
8 Q. Sure. Sure. Why isit that 8 being reported and the outbreaks are happening.
9 you think the vaccine's efficacy or 9 Q. How do you know that there has
10 effectiveness has diminished since the time 10 been reportsto the CDC that outbreaks have
11 that Hilleman ran his studies on the mumps 11 increased over 1,000 percent?
12 vaccine? 12 A. Because mumpsisanotifiable
13 A. Krahtold meitdid. Wewere 13 disease and the CDC tracksit.
14 working to try and -- | shouldn't say we. He 14 Q. SotheCDC isaware of the
15 and hislab and some members of hislab were 15 number of outbreaks and the diminished
16 working to try and say the vaccine worked as 16 efficacy of the vaccine?
17 well asthey stateit did in the label. He 17 MR. SCHNELL: Object to form.
18 said the FDA mandate that we show 95 percent 18 BY MS.DYKSTRA:
19 efficacy was based on what they were 19 Q. Based onyour statement, isthe
20 representing in thelabel. And that if they 20 CDC aware of the outbreaks of the vaccine --
21 couldn't show it, they would either have to 21 of thevirus?
22 change the label or they would lose their 22 A. TheCDC isaware of the number
23 market, their exclusive licensefor it. Sol 23 of reported cases of mumpsin the United
24 mean, do you want reasons beyond that he told 24 States. They track it.
25 me? 25 Q. Isthe CDC aware of the,
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2 quote/unguote, diminished efficacy or 2 three, let me know if there's anything false
3 diminished effectiveness, asyou refer to it 3 or miseading in those sections?
4 inyour complaint? 4 A. Stopping at "INDICATIONS AND
5 MR. SCHNELL: Object to form. 5 USAGE.
6 THE WITNESS: Diminished, | 6 Q. Correct.
7 don't think the CDC is aware of the 7 VIDEOGRAPHER: Thetimeis
8 problems with the vaccine which is one 8 11:37. We're going off the video
9 of the reasons to bring the case. | 9 record.
10 don't think they have enough 10 - - -
11 information to make a decision about 11 (A recess was taken.)
12 the vaccine. 12 - - -
13 Y ou know what, that's not 13 VIDEOGRAPHER: Thetimeis
14 perfectly accurate. | think if they 14 11:39. Thisbeginsdisc two inthe
15 had the information | had, they 15 videotape deposition of Stephen
16 wouldn't buy it. Perhapsthe FDA 16 Krahling.
17 would -- Merck would lose their 17 BY MS.DYKSTRA:
18 exclusive license that Krah was afraid 18 Q. Mr. Krahling, isthere
19 of. That'sall | got. 19 something else other than the paragraph you've
20 BY MS.DYKSTRA: 20 identified that you believe isfalse and
21 Q. I'mgoingto moveon fora 21 misleading in the section of -- description of
22 second to finish the label. Isthere anything 22 clinical pharmacology of the MMR 11 label?
23 dseinthelabel, we don't have to go past 23 A. Second to thelast paragraph,
24 the-- into theindications and usage. Let's 24 before indications and usage start.
25 focusright now on the clinical pharmacology. 25 "Following vaccination, antibodies associated
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2 Isthere any other statementsin the clinical 2 with protection can be measured by
3 pharmacology section that you believe isfalse 3 neutralization assays, HI, or ELISA (enzyme
4 or misleading? 4 linked immunoabsorbent assay) tests.
5 MR. SCHNELL: If you're going 5 Neutralizing and ELISA antibodies to measles,
6 to talk about that section, it'sonly a 6 mumps, and rubellaviruses are still
7 page, should he read it so he can be 7 detectablein most individuals 11 to 13 years
8 complete or do you want him to read it 8 after primary vaccination."
9 at the next break? 9 | think that's misleading.
10 MS. DYKSTRA: Theclinica 10 Q. Inwhat way isthat misleading?
11 pharmacology section. He can read it 11 A. TheELISA teststhat Merck uses
12 infull. | think he hasread -- 12 today are based on unreliable data because of
13 MR. SCHNELL: The description 13 thefalsified PRN. Soit'sunclear to me
14 in the clinical pharmacology section. 14 whether, when they make this reference,
15 MS. DYKSTRA: | think -- | 15 they'retrying to refer to the testing donein
16 thought he did read the description. 16 Krah'slab with that ELISA becauseit says
17 BY MS.DYKSTRA: 17 reference 16to 18, and 17 isn't ared
18 Q. | thought that you were going 18 citation. It saysunpublished files.
19 through it line by line what you thought was 19 Q. Soyou're not sure whether
20 false and misleading. 20 section -- paragraph 17 in that referenced
21 A. No. Youtold methat -- | was 21 footnote might relate to Dr. Krah's tests?
22 doing aquick scan. 22 A. Merck has more updated recent
23 Q. Why don't you take time to read 23 information with their Protocol 007 testing
24 thedescriptionin clinical pharmacology and 24 that shows -- that may show neutralizing
25 other than the sections you've identified, the 25 antibodies or ELISA antibodies aren't
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2 detectible. Krahinformed me that the testing 2 of thevaccine and for every year after.
3 done on samples one year after vaccination and 3 Correct?
4 inthefuture on any after the PRN would be 4 A. | don't think that's true.
5 using the ELISA based on the Protocol 007 PRN 5 What did you say?
6 calibration. So thisseemsto be misleading 6 Q. They tracked the number of
7 and then it's unpublished. 7 reported cases prior to licensing and compared
8 Q. Weregoing to move on -- 8 it to the number of cases they've tracked
9 A. I'mnot done. 9 every year after licensing?
10 Q. Okay. 10 A. Arewetaking about MMR I1?
11 A. Thefirst page, the package 11 Q. Yes
12 insert is making aretrospective claim that 12 A. Okay. They have tracked that,
13 the vaccine appears to have quality based on 13 yes.
14 thedeclineinincidents of reported diseases. 14 Q. Areyou awarethat according to
15 Andit says, "...casesreported in agiven 15 the CDC, the incidence of mumps has decreased
16 year prior to vaccineuse...." And then if 16 over 95 percent from prior licensure of any
17 you go to mumpsit says, "152,209 cases 17 mumps vaccine to post licensure of any mumps
18 reported in 1968 compared to 840 cases 18 vaccine? Areyou aware of that or not?
19 reported in 1995 resulted in a 99.45 percent 19 A. Youjust switched it.
20 decreasein reported cases...." [Asread.] 20 Q. It'sanew question. Areyou
21 1968 is not ayear before the 21 aware of that or not?
22 vaccinewas used -- licensed. It lookslike 22 MR. SCHNELL: Object to form.
23 that number is cherry picked from an outbreak 23 THE WITNESS: The MMR was
24 year so that you can pick ahigh year and then 24 licensed in 1977. The drop thereis
25 alow year after it. Soit'smisleadingin 25 not 95 percent. That would make this
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2 the sense that the number of reported cases 2 statement false. If you go by the
3 did decline and it was after the fact that the 3 number reported here of 152,209 in
4 vaccinewaslicensed. But if you pick any 4 1968, that is not ayear that is before
5 other section of time, it's increased. 5 the monovalent was licensed. Soin
6 Q. I'msorry, you think -- 6 that sense, this statement is false.
7 A. Not any other section of time, 7 BY MS.DYKSTRA:
8 but, for instance, this says any given year. 8 Q. How about answering my question?
9 Wadll, let's pick the year | left Merck versus 9 A. |thought | did.
10 last year for which there is the most recent 10 Q. My question isthat you're
11 -- that there'sfull data. It's gone up. 11 awarethe CDC tracks reported mumps cases
12 Q. Doyou believe that there was a 12 every year. Correct?
13 year prior to licensing of the product when 13 A. Yes, they do.
14 the vaccine was not available on the market 14 Q. Okay. Areyou aware that they
15 that it had more -- it had less -- I'm sorry, 15 have measured the decrease in mumps since any
16 let merestate that. 16 Merck mumps vaccine has been licensed to
17 Areyou aware that the CDC 17 today?
18 monitors outbreaks of mumps? 18 MR. SCHNELL: Object to form.
19 A. I'maware that they will 19 THE WITNESS: Y ou're saying
20 monitor reported cases. 20 they have monitored any Merck mumps
21 Q. Correct. CDC tracksreported 21 vaccine since any Merck mumps vaccine
22 cases of mumps? 22 has been licensed?
23 A. Gotit. 23 BY MS.DYKSTRA:
24 Q. Andyou're aware they've 24 Q. Youknow what, we'll skip it,
25 tracked reported cases prior to the licensing 25 I'll get you an exhibit and you can look at it
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2 andtell meif you agree. 2 Krah-5.
3 A. Butl cantell you right here. 3 MR. SCHNELL: Krahling.
4 Q. Isthereanything elsein the 4 MS. DYKSTRA: Krahling-5.
5 label that you want to point to that you think 5 Sorry.
6 isfalseand misleading? | want to make sure 6 - - -
7 wegetital. 7 (Exhibit Krahling-5, 6/23/98,
8 A. | wantto beclear on this. 8 IND submission, MRK-KRA 00624345 -
9 Casesreported in agiven year prior. 1968is 9 00624446, was marked for identification.)
10 not prior. That'sall I'm getting at. We can 10 - - -
11 arguewhy it saysthat or how it's a mistake. 11 BY MS. DYKSTRA:
12 But we're done with that on the package insert 12 Q. ThisisaJune 23,1998, IND
13 uptoindications and usage. 13 submission from Merck to the FDA. Can you
14 Q. Nothing else you want to point 14 takealook at that, you don't have to read
15 tothat you think is false and misleading 15 thewholething. | just want to know, thisis
16 other than the things you've just identified? 16 before you were employed by the company.
17 A. Notinthosetwo first 17 Correct?
18 sentencesright now off the top of my head. 18 A. June 23,1998, isbefore | was
19 Q. First two sections, right? 19 employed at the company.
20 A. Yeah, first two sections. 20 Q. Do you know whether you've ever
21 Q. Well come back to that. 21 seenthisdocument before? Just by looking at
22 | want to switch over to the 22 it right now, can you tell me one way or the
23 development of the assay. So you joined Merck 23 other?
24 you said in 20007 24 A. Just looking at the front page?
25 A.  1999. 25 | can't tell by looking at the front page
Page 111 Page 113
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2 Q. Andwhat was the date of your 2 adone.
3 employment, when you first were hired? 3 Q. Canyou tell me prior to Merck
4 A. 1think it was March 1999. 4 producing this document as part of discovery
5 Q. Andyou left in November of 5 inthis case you've ever seen this document?
6 2001? 6 A. We'retaking about the front
7 A. | think at some point during 7 page. | mean, how much do you -- are you
8 November 2001 may have been the last time | 8 going to let melook through it --
9 wasphysicaly present at the place. 9 Q. Yes
10 Q. Towhat extent, if at all, were 10 A. --tofigureout what I've seen
11 youinvolved in the design and development of 11 of it?
12 theactual PRN assay? 12 Q. Yes. And| want to know what
13 MR. SCHNELL: Object to form. 13 you've seen of it other than what you've seen
14 THE WITNESS: That'ssuch a 14 aspart of thislitigation?
15 broad question. | mean, the design and 15 A. | havetolook at every page
16 development of the assay, | worked 16 then.
17 there when it was designed and 17 Q. Well go off the record and you
18 developed by Krah in hislab. 18 canlook at every page.
19 BY MS. DYKSTRA: 19 A. For God'ssake. If you want an
20 Q. I'mgoing to show you a series 20 accurate answer, |'ve got to look at it.
21 of documents that some predate your employment 21 MS. DYKSTRA: Could we go off
22 but | want to just confirm that you were not 22 the record for amoment?
23 involved in these particular discussions with 23 VIDEOGRAPHER: Thetimeis
24 the FDA around the development of 007. The 24 11:49. We're going off the video
25 first one I'm going to show you we'll mark as 25 record.
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2 - - - 2 Q. Sothat would be ano?
3 THE WITNESS: | want to be back 3 A. I'mtryingto beclear.
4 ontherecord so | can ask -- it's 4 Q. Youdon't know who heisand
5 going to bealong day. I've got to 5 you've never talked to him?
6 look at it. 1'm just looking to seeif 6 A. Asfarasl know. | mean, it's
7 | recognizeit. I'm not reading it. 7 possible | met someone who talked to me and
8 It would take two hours. 8 didn't tell me he was Keith Chirgwin. But it
9 MR. SCHNELL: You can go back 9 seemsto mel don't know who the guy is.
10 on the record and ask your question. 10 Q. I'll pull it out if you want,
11 - - - 11 but we asked you in your request for admission
12 VIDEOGRAPHER: Thetimeis 12 to admit that during your employment with
13 11:52. We're back on the video record. 13 Merck you were never asked to communicate with
14 THE WITNESS: I'm on page 25 14 the FDA directly on behalf of Merck and you
15 and I'm whipping through this, not 15 admitted that.
16 reading it. I'mjust trying to seeif 16 A. Canyoushow methe RFA?
17 | recognize any pages, and I'm pretty 17 Q. Sure. Yes, | can.
18 sure, based on what I'm looking at, 18 A. Canl put thisoneaway or |
19 there's a package -- there are sections 19 needtoleaveit open?
20 | have seen beforein here, basically 20 Q. Leaveit open for asecond.
21 the package insert. Other than the 21 - - -
22 package insert, | don't know if I've 22 (Exhibit Krahling-6, Relator
23 ever seen this document before. 23 Stephen A. Krahling's Responses and
24 BY MS.DYKSTRA: 24 Objections to Defendant Merck's
25 Q. Thisdocument, do you seeit's 25 Requests for Admission, was marked for
Page 115 Page 117
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2 authored by Keith Chirgwin on the second page? 2 identification.)
3 A. |don't--1 mean, | trust that 3 - - -
4 you're saying that this page represents the 4 BY MS.DYKSTRA:
5 entire document. If so, then | do seethat. 5 Q. I'mmarking as Exhibit 6
6 Q. Didyou have any discussions 6 Relator Stephen Krahling's Responses and
7 with Keith Chirgwin when you were an employee 7 Objectionsto Defendant Merck's Requests for
8 at the company? 8 Admissions.
9 A. Not that I'm aware of. 9 I'm marking as Exhibit 7 the
10 Q. Didyou work with Keith 10 amendmentsto your responses to Merck's
11 Chirgwin -- | don't mean to be this 11 requests for admissions, revised June 21st.
12 duplicative, | just want it to be clear. Did 12 - - -
13 you work with Keith Chirgwin on any regulatory 13 (Exhibit Krahling-7, 6/21/16
14 submissionsto the FDA in connection with the 14 Letter, was marked for identification.)
15 mumps vaccine? 15 - - -
16 A. | can'tsay | worked with him 16 BY MS. DYKSTRA:
17 in person because | don't know who heis. But 17 Q. I'mgiving you 6 and 7 because
18 tosay -- | can't excludethat he didn't rely 18 you changed your answer so | want to make sure
19 on the datafrom our lab. 19 | understand.
20 Q. lunderstand. Do you recall 20 If you look at request for
21 ever working directly with Keith Chirgwin or 21 admission 30 in both of them, in both
22 discussing with Keith Chirgwin any regulatory 22 Krahling-6 and Krahling-7. Our question to
23 submissionsto the FDA? 23 youwas, admit that during your employment at
24 A. |don'tknow who heis. Asfar 24 Merck you were never asked to communicate with
25 asl know I've never talked to him. 25 the FDA directly on behalf of Merck. You
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2 originaly denied it and then you admitted it. 2 Q. Putting aside you might have
3 Correct? 3 met somebody on the street that happened to
4 A. | seethat, yes. 4 work for the CDC and you didn't redlizeiit,
5 Q. Do you know why you originally 5 haveyou ever talked to somebody in their
6 deniedit? 6 capacity as an employee of the CDC about the
7 A. You mean beyond what's written 7 adlegationsin this case?
8 here? 8 A. No.
9 Q. Wadll, you changed your answer 9 Q. Ifyouasolook at your
10 from deny to admitted, so | want to understand 10 request for admissions numbers 34. |I'm sorry,
11 why. 11 inthefirst RFA, | think that's number 6,
12 A. Wédll, the definition of Merck 12 Krahling-6. Number 34. We asked you to admit
13 includes Relators and other former employees. 13 that you've never attended any meetings
14 | was asked to contact the FDA by my co-workers. 14  between Merck and the FDA and you denied that.
15 Q. Who asked you to do that? 15 Correct?
16 A. Suzie Maahs, Joan and Jon was 16 A. Yes, denied the request.
17 shaking his head yes and agreed with it. Jill 17 Q. Andwhy did you deny it?
18 DeHaven. Frank Kennedy. 18 A. Merck isacompany, the FDA is
19 Q. Soother contact -- other than 19 aregulatory agency, so if you're -- if those
20 contacting the FDA, which I'm assuming you're 20 two things subsume all the people that work
21 talking about 2001 in connection with the FDA 21 there, that can be taken to mean did | attend
22 inspection. Correct? 22 any meeting by an employee at Merck and
23 A. Canyou restate that alittle 23 employee at the FDA. | did.
24 dower? 24 Q. And which meetings did you
25 Q. Assuming -- other than the 25 attend?
Page 119 Page 121
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2 conversations you may have had with the FDA 2 A. | attended a meeting in person
3 that led to the inspection that you're 3 that occurred in Krah's lab.
4 referring to here, other than those 4 Q. Other than that meeting -- I'm
5 conversations, were you ever asked to, during 5 assuming you're talking about August 2001?
6 your employment with Merck, to communicate 6 A. Yes
7 with the FDA directly on behalf of the 7 Q. Other than that August 2001
8 company? 8 meeting, have you ever attended a meeting
9 A. On behalf of the company, no. 9 between Merck and the FDA?
10 | believethat'swhy it switched over. The 10 A. | attended atelephone
11 loss of ambiguity on that and we can admit 11 conference meeting.
12 that. Aspart of my job duties, it wasn't my 12 Q. When wasthat and with whom?
13 job to communicate with the FDA on behalf of 13 A. ltwasfour or five teleconference
14 Merck. 14 calls or telephone meetings from the middle of
15 Q. What about with the CDC, were 15 Juneto the end of July, 2001.
16 you ever -- wasit ever part of your job 16 Q. They were between you and the
17 duties to communicate with the CDC on behalf 17 FDA. Isthat correct?
18 of Merck? 18 A. Yes
19 A. No, it wasnot. 19 Q. That wasin connection with
20 Q. Haveyou ever communicated with 20 your complaints around 0077?
21 the CDC in connection with this case or your 21 A. Yeah, it wasin connection with
22 dlegations here? 22 thefraud that | reported, that Joan and |
23 A. | can't know -- other than not 23 reported and the rest of the lab with the
24 knowing if I'm talking to someone who is at 24 Protocol 007 testing in Krah's lab.
25 the CDC, but | don't believe that | have. 25 Q. Other than those complaints
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2 about what was happening in Krah'slab in 2 meand Dr. Krah, but Dr. Krah, Dave and the
3 2001, have you ever attended a meeting between 3 lab, Krah and the lab, he talked about it in
4 Merck and the FDA? 4 front of the lab members. So not exclusively
5 A. Inperson or on the phone, | 5 tome. Definitely number 5. He alluded to
6 don't believel did. 6 number 8 but tangentially inaway. Sol
7 Q. And| have the same question 7 mean, quite abit was discussed about this,
8 for number 35. We ask, admit that you've 8 but | haven't seen the document before you
9 never attended any meeting between Merck and 9 givingittome.
10 the FDA concerning Merck's mumps vaccine. 10 Q. Other than peoplein -- Dr. Krah
11 Aside from the complaints you 11 orinDr. Krah'slab, did you ever have any
12 madeto the FDA and the FDA inspectionin 12 discussions about those -- the topics raised
13 2001, have you ever attended any meetings 13 inthat letter with anybody else at Merck or
14  between Merck and the FDA concerning its mumps 14 the FDA?
15 vaccine? 15 A. Sobroad. These cover everything.
16 A. Sothisisthe sameas 34? 16 Q. My questionis, other than people
17 Q. Essentialy. 17 inthelab that you referred to including
18 A. Yes. Sowedenied it because 18 Dr. Krah, did you ever talk to anybody else at
19 themeeting | attended in their lab, if you 19 the company about those issues?
20 exclude the same things that were excluded in 20 A. Theseissuesarebroad. They
21 request 34, | don't believethat | did attend 21 cover theentireclinical study. Alan Shaw,
22 any other meetings. 22 Emilio Emini certainly. Theseissuesare so
23 Q. You can put those admissions 23 broad. Thisiseverything about how the --
24  aside for amoment. 24 not everything, but these are quite broad
25 I'm going to show you what I'm 25 issues.
Page 123 Page 125
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2 going to mark as Krahling-8. 2 Q. Soisthereanybody else
3 - - - 3 besides Dr. Emini, Dr. Shaw, or Dr. Krah and
4 (Exhibit Krahling-8, Letter, 4 peoplein hislab that you talked about these
5 MRK-KRA00001446 - 00001469, was marked 5 issues at the company?
6 for identification.) 6 A. Aot of -- thisis Protocol
7 - - - 7 007. | talked to the FDA about Protocol 007.
8 BY MS.DYKSTRA: 8 Now we'retalking outside of the company?
9 Q. Thisisa September 8, 1998, 9 Q. No, I'mtalking about the
10 letter from the FDA to Dr. Chirgwin at Merck. 10 company right now.
11 Haveyou ever seen this document before? 11 A. Okay. Notthat | can think of.
12 A. It'sonly two pages, can | read 12 Q. Outside the company who did you
13 it? 13 talk to about 007 other than the FDA and
14 Q. Youmay. My question isjust 14 Merck?
15 going to be have you seen this before or had 15 A. And outside of my lawyers?
16 any involvement with discussions about it with 16 Q. Yes
17 Dr. Chirgwin or anybody else at Merck? 17 MR. SCHNELL: | want to
18 A. | have not seen it before. But 18 instruct you, though, to the extent
19 thefirst page which I'm done with, yes, I've 19 that counsel was present or that it
20 had discussions with Krah about item point 20 discloses attorney-client
21 number 1. | had discussions with him about 21 communications, work product, you
22 3(a) which wererelated to 3(b). Wetalked 22 should not answer.
23 about number 4. 23 THE WITNESS: No one at this
24 Q. YouandDr. Krah? 24 level.
25 A. Yeah. Well, | mean, not just 25 BY MS.DYKSTRA:
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2 Q. I'msorry, what do you mean "no 2 Q. I'mtaking about the FDA, to
3 oneatthislevel"? 3 theFDA.
4 A. | didn't tak to anyone outside 4 A. 1 know. Butyou're saying
5 of lawyersor people at Merck to the degree of 5 about the specifics of Protocol 007 and now
6 specificity we're talking about here about 6 you'retalking about the development. | just
7 that he -- you know, using heat to degrade the 7 want you to define development.
8 virus, thingslikethat. No one. 8 Q. Letmedoitthisway: The
9 Q. Yousad, | just want to make 9 conversations you had with FDA in 2001, let's
10 surel'm correct, you did not discuss -- other 10 put them in two buckets. There were a couple
11 than your discussions with the FDA in 2001 11 of timesyou called the FDA. Correct?
12 when you complained about what was happening 12 A. Morethan acouple.
13 inDr. Krah'slab, you did not discuss the 13 Q. Fourtimes| believeyou say in
14 development of the assay with anyone at the 14 your complaint.
15 FDA. Correct? 15 A. Four or five.
16 A. That's so broad. 16 Q. Soyou called the FDA four or
17 Q. It'snotreadly broad at all. 17 fivetimes, and that wasin 2001?
18 A. Canyou say it Slower then? 18 A. Yes
19 Q. Absolutely. Other than your 19 Q. Andyour conversations with the
20 complaintsto the FDA in 2001 about what was 20 FDA which well go through were about what was
21 occurring in Dr. Krah'slab, have you ever 21 occurringin Dr. Krah'slab. Correct?
22 talked to anybody at the FDA about the 22 A. Yes
23 development of the assay? 23 Q. And then you also met with the
24 A. That'sagreat question. The 24 FDA when they inspected the lab on August 6,
25 word "development,” what do you mean by that? 25 2001?
Page 127 Page 129
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2 Therest of the question is pretty good. What 2 A. | wasin the room when the
3 arewe defining as development? From the 3 meeting took place, ...
4 first timethey said we have to do this 4 Q. You were present when the FDA
5 clinical study or we may lose our license or 5 came?
6 haveto change the label, to them turning it 6 A. Uh-huh.
7 into regulatory agencies, or are we talking 7 Q. Other than your telephone calls
8 about something more narrow? 8 wejust talked about and the August 6, 2001,
9 Q. I think you stated already that 9 inspection, have you had any conversations at
10 theonly time you talked to the FDA about 10 al with the FDA around 0077?
11 anything related to 007 were those 11 A. Any conversation with him about
12 conversationsin 2001 about what happened in 12 Protocol 007 at all around that -- other than
13 Dr. Krah'slab. Isthat not accurate? 13 theoneswhere| talked to him.
14 A. That'saccurate, but the 14 Q. Other than the two situations
15 question is about what you're defining as 15 youjust identified, the complaint --
16 development so that | can say whether | talked 16 A. No.
17 about it or not. 17 Q. Sothen| don't understand why
18 Q. Wadll, if the only conversations 18 you had a problem answering the question did
19 you had with the FDA around 007 at all werein 19 you ever talk about the development other than
20 2001 and around what happened in his lab, then 20 thosetimes.
21 theanswer to my question, | believe, is, no, 21 A. Whether | talked about the
22 you never talked to them about anything else 22 development of --
23 other than those few conversations? 23 Q. Other than those specific
24 A. Wetaked about these specifics 24 instanceswe just discussed.
25 of Protocol 007. 25 A. Because we were developing the
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2 assay aswewererunningit. You'reusing a 2 working with Merck. At any other time other
3 definition of development that you're not 3 thanyour [sic] deposition, have you ever
4 giving me. 4 taked to or worked with Mana Morsy?
5 Q. I'mtrying to exclude four 5 A. | never met her or talked to
6 phone calls you made to the FDA to complain 6 herinperson. | don't know whether my work
7 about the assay and the FDA's inspection. 7 would consider -- | don't know if she used my
8 A. Okay. You can exclude those 8 work in part of her work or not at the time.
9 things but your definition of development 9 Q. You can take a couple minutes
10 seemsto be thingsthat didn't happenin 10 tolook through thisletter. We can go off if
11 Krah'slab or happened before. Krah was 11 you want to review the whole thing, | just
12 developing, atering, changing the assay aswe 12 want to ask you one specific question before
13 worked onit. 13  webreak.
14 Q. | understand. 14 A. Just one question?
15 A. | used that as a definition of 15 Q. I'll show you where I'm going
16 development, and | think | said the only 16 totak and then you can taketimeto look at
17 problem | had with your question was your 17 thisover the bresk.
18 definition of development. 18 On page 2 of Merck's | etter to
19 Q. | understand. 19 the FDA, Merck inserts atable with
20 MR. SCHNELL: We've been going 20 seroconversion rates using Jeryl Lynn and
21 more than an hour so whenever isagood 21 London-1 strain of the vaccine -- of the
22 time to break. 22 virus. Do you see that chart?
23 MS. DYKSTRA: Yeah, give me one 23 A. | seethechart.
24 second, let me just -- 24 Q. Areyou awarethat Merck
25 BY MS.DYKSTRA: 25 submitted this data to the FDA in 1999?
Page 131 Page 133
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. Let meask you about one more 2 A. Krahtold methat -- he
3 document and then wel'll take a break. 3 indicated that the FDA had known something
4 - - - 4 aongthislinewith LO-1 strain.
5 (Exhibit Krahling-9, 12/1/99 5 Q. What did he specifically say to
6 Letter, MRK-KRA00001222 - 00001230, was 6 you?
7 marked for identification.) 7 A. Hesadthat the LO-1 wasthe
8 - - - 8 best they could get against any wild type
9 BY MS.DYKSTRA: 9 dtrain and that the rest were -- the efficacy,
10 Q. Weregoing to mark as 10 seroconversion against the other strains was
11 Krahling-9 a December 1, 1999, letter from 11 worse.
12 Ms. Manal Morsy to Ms. Vujcic at FDA. Here 12 Q. Soyouwereawarethat Merck
13 you go, I'll giveyou that. Before you read 13 submitted to the FDA seroconversion rates with
14 it, let mejust ask someinitial questions. 14 LO-1that were aslow as 54 percent?
15 Have you ever worked -- have 15 A. | can't say specificaly, but
16 you ever talked to or do you know Dr. Manal 16 hesaid that they were sharing their best case
17 Morsy? 17 scenario of awild type -- of the test against
18 A. | know who sheis. | think she 18 the wild type with Merck, not with -- you
19 said something to me, but | didn't say 19 know, Merck was sharing it with the FDA as
20 anything back to her. 20 rationae for aneed to change the assay or to
21 Q. Why do you remember that 21 domore. He considered it afailure. But,
22 conversation? Was that in recent timeswith 22 you know, he was clear that the other stuff
23 her deposition? 23 wasworse, that the seroconversion they were
24 A. Yes 24  seeing against Swissisolate and some of the
25 Q. Let'sfocuson when you were 25 other strains was much worse. | haven't even
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1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL

2 read the document, I'm just looking at the 2 Exhibit 9. That the LO-1 strain had

3 table 3 seroconversion rates as low as 54.5 percent.

4 MS. DYKSTRA: Why don't we take 4 Areyou aware of that fact?

5 abreak and you can -- you want to take 5 A. Right now?

6 alunch break, | guess? 6 Q. Wereyou aware of it before

7 MR. SCHNELL: I think we should 7 this meeting, this deposition?

8 go one more hour. 8 A. | can'trecal when | saw this.

9 MS. DYKSTRA: That'sfine. Why 9 Atthetimel worked there, | wasn't aware of
10 don't we take a 15-minute, 10-minute 10 the exact numbers other than that they were
11 break, whatever, you can read this 11 significantly lower against LO-1 than the
12 document during the bresk before we go 12 label claim which iswhy Krah gave usthe
13 back on. 13 rationale for needing to switch the indicator
14 VIDEOGRAPHER: Thetimeis 14 dtrain so that we would get results that would
15 12:15. We're going off the video 15 match thelabel.

16 record. 16 Q. But you were not aware when you
17 -- - 17 wereworking in the lab that Merck had
18 (A recess was taken.) 18 disclosed these specific ratesto the FDA in
19 - - - 19 December of 1999. Correct? These meaning the
20 VIDEOGRAPHER: Thetimeis 20 rateson page 2 of Exhibit 9.
21 12:34. We're back on the video record. 21 A. Krahindicated at the time that
22 BY MS. DYKSTRA: 22 they had to disclose the best case scenario
23 Q. Mr. Krahling, do you have the 23 for the wild type strain as arationale to
24  letter from Merck dated December 1, 1999, from 24 changetheindicator strain. And | knew at
25 Manal Morsy in front of you? 25 thetime because| -- these things -- my best
Page 135 Page 137
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2 A. Exhibit 9? 2 memory isthat these things were done by Krah

3 Q. Yes 3 inourlab. So, | mean, | saw the origina

4 A. Yes | haveit. 4 datathat LO-1 was London-1. That'swhat |

5 Q. I think you stated you did not 5 remember. Doesit say London-1? That that

6 work with Manal Morsy directly when you were 6 wasthe best case scenario that Merck could

7 a Merck. Correct? 7 getinKrah'slab for aPRN testing against a

8 A. Yeah, | didn't directly work 8 wildtype.

9 with her faceto face, no. 9 Q. Wereyou aware when you worked
10 Q. Areyou-- andyousad, | 10 inKrah'slabthat Merck disclosed to the FDA
11 think, | don't want to put words in your 11 seroconversion rates with LO-1 that were as
12 mouth, that you're aware based on discussions 12 low as54.5 percent?

13 with Dr. Krah that Merck had disclosed to the 13 MR. SCHNELL: Object to form.
14 FDA that the LO-1 vaccine strain was producing 14 THE WITNESS: | don't know the
15 lower seroconversion rates than the Jeryl Lynn 15 actual number reported.

16 dtrain? 16 BY MS.DYKSTRA:

17 A. Hesaid that they had reported 17 Q. Soyou don't know whether Merck
18 someresult of the PRN assay against the LO-1 18 disclosed that information when you were
19 strain because the LO-1 strain was the best 19 working there?

20 case scenario for awild type strain and that 20 MR. SCHNELL: Object to form.
21 they needed to switch the indicator strain to 21 THE WITNESS: | mean, |

22 thevaccine strain. 22 answered the question. Krah --

23 Q. Areyou awarethat Merck 23 BY MS. DYKSTRA:

24 reported to the FDA the information found at 24 Q. Let meask the question again

25 page 2 of Exhibit 8 -- 9. I'm sorry, 25 to make sure I'm clear.
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2 Prior to filing the complaint 2 turn-- so I'm not asking about the content,
3 inthiscase, were you aware that Merck 3 I'mnot asking if you know anything about it.
4 disclosed to the FDA seroconversion rates 4 If you turn to what's Bates-labeled at the
5 using the LO-1 virus strain, using a PRN assay 5 bottom KRA 1618, the middle Bates |abel. Not
6 that showed seroconversion rates as low as 6 theoneontheright. The middie one.
7 54.5 percent? Were you aware that that was 7 There'saBateslabel inthe middle and on --
8 disclosed to the FDA? 8 A. Oh.
9 A. Everything about your question 9 Q. There'satwo-page, or, |
10 isfantastic. The number 54.5 percent, 10 guess, four-page double-sided chart called:
11 replace that with anumber against exactly 11 "Tablel: Summary of published studieson
12 everything you said that is significantly 12 clinica efficacy and field effectiveness of
13 lower than Merck is reporting on their label. 13 Jeryl Lynn."
14 Andthen, yes, | did know that. 14 A. We'retalking two sheets of
15 Q. Didyou --if you look at page 15 paper?
16 4 of thisletter marked Exhibit 9, were you 16 Q. Yes. Ifyoulook at this
17 awarethat Merck proposed to the FDA based on 17 table, this"Table 1: Summary of published
18 the PRN assay results, that they should use a 18 studieson clinica efficacy and field
19 Jeryl Lynn virus asthe target strain in the 19 effectiveness of Jeryl Lynn," you'll see that
20 PRN assay? 20 thesixth columniscalled: "Efficacy
21 A. Krahindicated to me that the 21 Estimates." You haveto kind of hold it
22 rationale for giving them the best case 22 right. You'll seethesixth columniscalled:
23 scenario against LO-1 isthat they had to 23 "Efficacy Estimates'?
24 report something as a prelude to requesting 24 A. What page are you on?
25 permission to test against the vaccine strain 25 Q. Thevery first page on the top.
Page 139 Page 141
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2 because they couldn't possibly match the 2 A. Okay. Got you.
3 seroconversion on the label without testing 3 Q. Doyouseewhereit says,
4 against the vaccine strain. In that sense, 4 "Efficacy Estimates'?
5 vyes, | wasaware. 5 A. Isitabovethetableorinit?
6 Q. If youlook at page -- actually 6 Oh, on number one?
7 | think we're good with that document. You 7 Q. One, two, three, four, five,
8 can put that one away for now. 8 the heading on the sixth column.
9 I'm going to show you avery, 9 A. "Efficacy Estimate," | seethat
10 very gigantically large document. I'm only 10 column.
11 going to ask you about one tablein the middle 11 Q. Youseeinthat column the
12 of it. | don't want to take it apart to keep 12 efficacy estimates reading down 97 percent,
13 theintegrity of the document together. But 13 88 percent, 96.5 percent, 37 percent,
14 thisisaDecember 30, 1999, IND submission 14 52 percent, 65 percent, 70 percent,
15 from Merck to the FDA, Bates-1abeled 01449. 15 74 percent, 85 percent. That'sthe first
16 That -- I'm sorry, that's Krahling-10. 16 page. Do you see that?
17 --- 17 A. Yeah. If weregoingto -- if
18 (Exhibit Krahling-10, 12/30/99 18 the question is going to be about like a
19 IND submission, MRK-KRA00001470 - 19 column running down, | haveto -- I'm going to
20 00001924, was marked for identification.) 20 havetolook at --
21 - - - 21 Q. That'sfine. What | want to
22 BY MS.DYKSTRA: 22 know, I'll tell you the question, then you can
23 Q. Andljust-- 1 don't want to 23 taketimetolook at this, is whether you were
24 ask you anything about this document other 24 aware -- and I'll just note that there are
25 than one or two specific questions. If you 25 three other pages of different efficacy rates
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2 on here, you can look at those as well -- 2 they needed to try to make an argument
3 whether you were aware that Merck submitted 3 of why they needed to do that.
4 thistabletothe FDA? That'sall | want to 4 BY MS DYKSTRA:
5 know, whether you were aware prior to filing 5 Q. |takeityoudid not help
6 the complaint that Merck submitted this data 6 preparethat table in any way that'sin front
7 tothe FDA? 7 of you?
8 A. Thosearetwo different 8 A. | don'tknow. I don't know
9 questions. The dataor the table? 9 if -- well, we should be able to figureit
10 Q. Either one. 10 out.
11 A. Okay. 11 Q. Wadll, do you remember preparing
12 MR. SCHNELL: Counsel could 12 that table or you don't? That's my only
13 direct the witness if he feels he needs 13 question.
14 to, the page preceding the table 14 A. 1 wasgoingto say | don't know
15 explains the context of the table. 15 if work that | did went into thistable.
16 MS. DYKSTRA: Bates-labeled 16177 16 Q. Do you remember preparing that
17 MR. SCHNELL: 1616 and 1617 -- 17 table?
18 MS. DYKSTRA: Sure. 18 A. No, | do not.
19 MR. SCHNELL: --iswhat 19 Q. You can put that aside.
20 precedes the table and explains what it 20 Have you ever had any -- |
21 is. | don't know if that helps or not. 21 don't mean to belabor the point, but have you
22 But it might be useful in understanding 22 ever had any discussions at any point in time
23 thetable. 23 other than related to the FDA inspection of
24 THE WITNESS: | think | 24 Merck in 2001 with Dr. Carbone of the FDA, Dr.
25 understand the table. 1'm good to go. 25 Kathryn Carbone?
Page 143 Page 145
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2 BY MS. DYKSTRA: 2 A. | don'trecal.
3 Q. Wereyou aware prior to filing 3 Q. What about Dr. LubaVujcic?
4 thislawsuit that Merck provided this datain 4 A. |don'trecal any conversations.
5 thisform or any other to the FDA? 5 Q. Areyouawarethat CBER
6 A. | wasawarethat Merck reported 6 considered an early passage of the Jeryl Lynn
7 datasimilar tothis, if not this exact data, 7 virus-- are you aware that if Merck used an
8 aong with reasons why they didn't agree that 8 earlier passage of the Jeryl Lynn virus
9 thelower numbers accurately characterized 9 similar to passage 7, that CBER would accept
10 their vaccine as aprelude to be ableto 10 that to be awild type virus strain?
11 switch theindicator strain to the vaccine 11 A. | understood that Krah
12 gtrain which would match Hilleman's data. 12 indicated that we were not going to be
13 Q. Butthisisajust asummary of 13 permitted to test against the fully passage
14 published clinical efficacy data. So why they 14 vaccine strain, so that they were trying to
15 submitted it, putting that point aside, you 15 come up with away to use something that was
16 weren't aware that we submitted this -- you 16 attenuated, Merck was trying to come up with a
17 were aware that we submitted this type of data 17 way to use astrain that was attenuated so
18 tothe FDA? 18 that they could get a better response.
19 MR. SCHNELL: Objection. Asked 19 Q. Areyouawarethat CBER
20 and answered. 20 considered passage 7 of the Jeryl Lynn strain
21 THE WITNESS: | was aware -- 21 tobesimilar to awild type?
22 I'll answer it. | mean, Krah made it 22 A. | wasaware-- wait, what was
23 clear that if -- that they could not 23 thequestion again?
24 get 95 percent efficacy without testing 24 Q. Areyouawarethat CBER
25 against the vaccine strain and that 25 considered passage 7 of the Jeryl Lynn strain

37 (Pages 142 - 145)

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Appx5594



Caase 23328533 [Oocoumeert7946 FRagel1994 [asteHHied 11202629233

Page 146 Page 148
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 tobeused in the neutralization assay asa 2 themost | canreally say isthat the FDA,
3 wild typevirus strain? 3 fromwhat | understand from Krah, said that
4 MR. SCHNELL: Object to form. 4 the FDA okayed some version that we started to
5 THE WITNESS: That sounds like 5 useof that protocol. But the protocol
6 the -- that might have been written 6 changed aswe were doing that. So | don't
7 into the protocol, the AIGENT assay 7 think the word "protocol" isclear. | was
8 protocol. And | was aware that CBER 8 awarefrom what -- what Krah said was that the
9 would see that protocol. 9 FDA knew that anti-lgG was to be incorporated
10 BY MS.DYKSTRA: 10 insomeform. And hetied that, that
11 Q. Soindependently of that 11 conversation came about when Jenny Kriss asked
12 answer, did you have any independent knowledge 12 him why we were changing the pre-positives.
13 prior tofiling this lawsuit that CBER 13 And hesaid that if we didn't change the
14 confirmed and considered passage 7 of the 14 pre-positive rates and lower them, that would
15 Jeryl Lynn strain to be awild type virus 15 beared flag that the protocol was a problem,
16 dtrain? 16 thatitwasathing. Sowe had to lower the
17 MR. SCHNELL: Object to form. 17 pre-positive rate.
18 THE WITNESS: | can't speak to 18 So in that sense, | don't know
19 what the CDC thought of that strain. 19 that the FDA approved the usage, because |
20 BY MS.DYKSTRA: 20 don't know what you mean by usage. | think
21 Q. I'mjust asking whether you 21 they were aware that the product was bought
22 knew, whether you were aware that CBER 22 and used in some manner, but they certainly
23 believed passage 7 of the Jeryl Lynn strain to 23 didn't know how it was used or how the results
24  be considered awild type strain? 24  were being manipulated so they wouldn't
25 A. | don't know that CBER thought 25 understand how it was being used.
Page 147 Page 149
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 that wasawild type strain. 2 Q. Areyouawarethat Merck
3 Q. Areyou -- wereyou aware prior 3 provided data around the use of the anti-1gG,
4 tofiling this complaint that CBER and Merck 4 adifferent dilution, that they provided that
5 discussed the use of antihuman IgG to 5 datato CBER?
6 potentially enhance the PRN assay? 6 MR. SCHNELL: Object to form.
7 A. Canyou read that question 7 THE WITNESS: What do you mean
8 again? I'm till on the first one with the 8 by "data'?
9 wildtype. 9 BY MS.DYKSTRA:
10 Q. I'll ask more questions about 10 Q. Areyou awarethat Merck
11 that later. 11 produced datarelated to the use of the
12 Areyou aware that Merck and 12 anti-1gG for dilutions?
13 CBER discussed the use of using an antihuman 13 A. I'm pretty certain they
14 1gG to potentially enhance the PRN assay? 14 produced something you could call data. One
15 A. I'mawarethat the anti-lIgG was 15 of thethingsin that data would be different
16 written into the protocol that we used and 16 dilutions of anti-1gG used.
17 that CBER okayed it, okayed the protocol. 17 Q. Sol understand from your
18 Q. Okay. 18 answersthat alot of your information around
19 A. | should clarify that. 19 what Merck communicated with and produced to
20 Q. Letmeask youaquestion 20 CBER wasthrough Dr. Krah. Isthat correct?
21 about -- 21 A. A good amount of it originated
22 A. Canl clarify that? 22 there.
23 Q. Sure. 23 Q. Did you review documents
24 A.  When| said protocol, the 24 submitted to CBER and CBER's responses to
25 protocol was transient and kept changing. So 25 those documents such as the protocol, before
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Page 150 Page 152
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 you filed this complaint? 2 A. That'sagood question because
3 A. What are we asking? 3 they kept changing.
4 Q. Didyoureview Merck's 4 Q. What do you generaly mean a
5 submissionsto the FDA and CBER's questions 5 protocol to be?
6 back to Merck around the development of the 6 A. Theprotocol standard operating
7 assay? 7 procedure, how -- what you would be doing as a
8 A. Sol don't know what you mean 8 methodology to run an assay.
9 by "submissions." And then, again, you're 9 Q. Other than the protocol, did
10 using development. The thing was developed in 10 you see any submissions, meaning documents
11 ourlab. 11 that Merck wrote to CBER around 007?
12 Q. Didyou review documents and 12 A. Yes
13 protocolsthat Merck submitted to CBER, CBER's 13 Q. What did you see?
14 questions back and our answersto CBER's 14 A. | sawthe-- | saw -- what's
15 questions, the written forms, did you review 15 your time frame?
16 those? 16 Q. Beforethefiling of the
17 A. What time period? 17 complaint.
18 Q. Prior to filing the complaint, 18 A. | saw aCBER review of the
19 did you review Merck's written submissions to 19 biological license application for ProQuad.
20 CBER and CBER's questions back and Merck 20 Q. Anything related to 007 other
21 answers back to CBER around the assay? 21 than the protocol ?
22 A. It'snot clear to me what 22 A. Ton of thingsrelated to
23 constitutes as submission. But the protocol, 23 Protocol 007.
24 | believe, isasubmission, and | would have 24 Q. Areyou suggesting that
25 seenthat. | did seeit. Sointhat sensel 25 Protocol 007 was used in connection with the
Page 151 Page 153
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 knew something of at least some submission if 2 approva of ProQuad?
3 you include the definition that includes 3 A. I'mnot just suggesting it, it
4 protocols. 4 absolutely was.
5 Q. What'sin front of you, the 5 Q. Why doyou think that?
6 large document, Exhibit 10 right there, did 6 A. | know that.
7 you seethat document prior to thislitigation? 7 Q. Why do you know that, on what
8 A. Comeon. 8 basis?
9 Q. It'snot adifficult question. 9 A. Doyou havethe BLA withyou,
10 A. Yeah | havetolook atit. | 10 I'll gothroughit?
11 haveto go through it. 11 Q. Wewill later. Just give
12 Q. Sitting here today without 12 meyour answer.
13 going through it, you don't know whether you 13 A. Thebasis? Theimmunogenicity
14 looked at it or not? Y ou would need to go 14 testing was validated against the Protocol 007
15 through it to say whether you looked at it 15 PRN. Theimmunogenicity data used in there
16 prior tofiling this complaint? 16 wascalibrated against falsified PRN data that
17 A. Looking at thisfront page, | 17 Merck knew was unreliable. Not only that, but
18 didn't seethe front page that | know of. But 18 the ProQuad, because like you said, it's
19 | mean, | don't know what is contained in 19 unethical to withhold the mumps vaccine once
20 here. You saidto look at just the middle 20 people have the perception that it works, a
21 part. | can't speak to therest of the 21 lot of the thingsin the ProQuad BLA
22 document. 22 bootstrapped to MMR. MMRI 1.
23 Q. Other than -- when you talk 23 Q. Other than ProQuad BLA and the
24 about protocol, what are you characterizing as 24 007 protocol, did you see any documents
25 the protocol ? 25 submitted by Merck to CBER in connection with
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Page 154 Page 156
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Protocol 007? 2 MR. SCHNELL: Object to form.
3 A. | mean, | knew of information 3 BY MS.DYKSTRA:
4 that was submitted. | knew that Protocol 007 4 Q. --fromMerck?
5 wasacompleted trial. 5 MR. SCHNELL: Object to form.
6 Q. I'mnot talking about information 6 THE WITNESS: First of dl, |
7 youmay have heard. 1'm asking whether you 7 would haveto --
8 actually saw submissions from Merck to CBER or 8 BY MS.DYKSTRA:
9 their questions back around 007 other than the 9 Q. Let'sjust start with the
10 protocol itself or the ProQuad BLA? 10 initial letter itself.
11 A. From Merck to CBER? 11 A. Howlongisthat?
12 Q. Yes 12 Q. Two pages. Oneand a half.
13 A. Submissions, you'retalking 13 That letter. Just that |etter, the front
14 about the final form, like the day it went out 14 letter, March 12, 2001. Thisisthe type of
15 or areyou talking about content? 15 communication | was referring to as submission
16 Q. I'mtalking about actual 16 from Merck tothe FDA. Thisisthekind of
17 documentsthat Merck sent to CBER. Whether 17 document you said you would not have seen
18 you saw those documents. Other than the 18 prior tofiling this lawsuit?
19 protocol or the BLA for ProQuad, have you 19 A. | don't know that | said that.
20 seen, prior to filing this lawsuit, any 20 | would not have seen this cover pagein its
21 documents Merck sent to CBER? 21 final form. | would have seen content that
22 A.  After the August visit, 22 wasin these documents because documents
23 inspection by the FDA, Krah was compiling 23 generally that went to regulatory contained
24 documentsto respond to that. So | think that 24 dataand content from our labs. Krah was
25 would qualify as| was aware of some of the 25 pretty clear that we worked closely with
Page 155 Page 157
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 content, but to say like afinal form 2 regulatory, which meant regulatory and Merck,
3 submission, like the day it went out, I'm not 3 the people that would send thingsto
4 recaling anything at the moment that went 4 regulatory. So | know that our information
5 right from Merck to the FDA in some sort of 5 wasused in submissions. | haven't looked at
6 fina form -- 6 thisoneto know if anything from our lab was
7 Q. Canwelook at -- sorry. 7 used -- cited in any way.
8 I'm going to show you -- 8 Q. Again, | want to show you,
9 A. --prior tofiling any lawsuit. 9 without taking the document apart, a chart,
10 Q. I'mgoingto mark as 10 let mefindit -- may have given you the wrong
11 Krahling-11 aMarch 12, 2001, response to the 11 document. Hold on. Thereisachart in this
12 FDA request for information from Merck. 12 document at Bates |label 18872. Table 1 which
13 - - - 13 isthe"M-M-R®II Protocol 007: Mumps End
14 (Exhibit Krahling-11, 3/12/11 14 Expiry Preliminary Summary of the Percent of
15 Response to FDA Request for Information, 15 Subjects Who Develop Neutralizing Antibodies
16 MRK-KRA00018864 - 00018937, was marked 16 to Mumps."
17 for identification.) 17 Do you see that?
18 -- - 18 A. | seethetable on that page,
19 BY MS.DYKSTRA: 19 vyes.
20 Q. And before we go through the 20 Q. Doyou recall if you had any
21 whole document, | just have a couple of 21 input into developing thistable?
22 initial questions. 22 A. | can't read therest of the
23 So to your point earlier, this 23 document?
24 isthekind of document you would not have 24 Q. Widll, if you think you need to
25 seenon March 12, 2001, letter to the FDA -- 25 totak about thistable, that's okay. We can
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Page 158 Page 160
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 go off therecord and look ét it. 2 result was lower than 93.3?
3 A. Wadl, tablesare usually 3 A. | meanred result. | mean,
4  supplemental to information contained in the 4 thedataisgone. | mean, that's based on
5 document. | don't want to read the whole 5 fraudulent data.
6 thing. Areyou okay if | read up to the table 6 Q. This93.3 percent you're saying
7 and seeif that's good enough? It'sonly a 7 isbased on fraudulent data?
8 couple of pages. Otherwise, | have to pick 8 A. Absolutely.
9 apart thistable. 9 Q. Didyou review thistable
10 Q. It'sonly three pages. Read 10 beforeit went to CBER?
11 that if you need to. | have two questions 11 A. Initsfina form like this?
12 whileyou read that so you can think about 12 Q. Yes
13 them when you're reading it to answer them. 13 A. No.
14 Number one, whether you had any assistancein 14 Q. Soyoudidn't review this
15 developing this particular table itself, 15 correspondence that went to CBER then, either?
16 preparing thistable for submission to CBER, 16 A. |don'tbelievel reviewed that
17 and whether you knew prior to filing this 17 correspondence at al. It wouldn't have been
18 complaint that this table was presented to 18 my jobtoreview it.
19 CBER? 19 Q. Let mego -- put the documents
20 A. Canyou restate the question? 20 away for asecond and pull out the complaint
21 Q. Yes. Firg, did you have any 21 whichislabeled Exhibit 3. If you turn to
22 assistancein developing thistable itself, 22 page 10, paragraph 29 of your complaint, you
23 preparing it for CBER? 23 dtatein paragraph 29 that Merck "...did not
24 A. Didl have assistance? 24 test the vaccine for its ability to protect
25 Q. Yes 25 against awild-type mumpsvirus." Correct?
Page 159 Page 161
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 MR. SCHNELL: Object to form. 2 A. Canl read 29?
3 BY MS.DYKSTRA: 3 Q. Of course, yes.
4 Q. Didyou help prepare thistable 4 A. Gaotit.
5 that was submitted to CBER? 5 Q. Soyou asserted in your
6 A. Absolutely. 6 complaint that Merck did not test the vaccine
7 Q. What did you do? 7 foritsability to protect against awild type
8 A. Theexperimentsthat it cites. 8 mumpsvirus. Correct?
9 Q. Didyou prepare the table 9 A. Aswedefined wild type virus.
10 itself, though, the document? 10 Q. Wewho?
11 A. | define prepareto mean | 11 A. Wadl, it'sright here. Wild
12 provided the labor that went into the 12 typevirusisadisease-causing virus. Your
13 experiments. The numberswouldn't be what 13 statement is correct aswild type virusis
14 they were without me working there. 14 defined in this paragraph in this complaint.
15 Q. Do you seein the seroconversion 15 Q. Doyou disagreethat CBER
16 ratesidentified in thistable the 4.0 log1l0 16 defined awild typevirusasaJderyl Lynn
17 TCID50 mumps potency had an observed response 17 passage 7 virus?
18 rateof 93.3? 18 A. | don't know what CBER defined
19 A. Yes 19 asawildtypevirus.
20 Q. Wasthat based on the work that 20 Q. If you go to paragraph 30 --
21 youdid at Merck? 21 I'msorry, 35.
22 A. That was based on the fraud 22 A. Didyou say paragraph or page?
23 that was perpetrated at Merck while | was 23 Q. Paragraph 35. You canread
24 there. 24 that paragraph.
25 Q. Soyouthink it was-- the real 25 A. Okay.
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Page 162 Page 164
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. You state that "Merck added 2 A. Aslongasyou're aware of what
3 animal antibodies to both the pre and 3 you'remeasuring. Secondary antibodies can be
4 post-vaccination blood samples.” And "The use 4 atool to measure primary antibodies. You're
5 of animal antibodiesin laboratory testing is 5 doing abinding assay. You'rejust trying to
6 not uncommon.” 6 seeif theantibodies are there. But asKrah
7 A. Uh-huh. 7 pointed out, it's no longer a functional
8 Q. Areyouawarethat CBER approved 8 assay. The point of the PRN, according to
9 theuseof animal antibodies, generaly 9 Krah and according to what -- | mean, it's
10 speaking? 10 textbook, isthat you're simply mixing the
11 A. 1 don't know what you mean by 11 child's serum with avirus and then seeing if
12 "approved." 12 that child's serum can neutralize, kill the
13 Q. Areyou awarethat CBER knew 13 virus. Onceyou add -- these are rabbit
14 that Merck was using animal antibodiesin the 14 antihuman antibodies. Human bodies don't make
15 running of PRN? 15 those normally. They're not in the real
16 A. CBERdidn't know how Merck was 16 world. When you add something exogenous like
17 using them. 17 that, it'snot afunctional assay anymore. So
18 Q. What did CBER believe Merck was 18 if you're willing to say thisisahbinding
19 doing? 19 assay, which iswhat an enzyme immunoassay is,
20 A. | don't know what CBER 20 then, yes, secondary antibodies can be an
21 believed. | can't speak to that asmuch as| 21 appropriate tool for saying isthere an
22 knew what Krah was hiding from CBER. 22 antibody there or not. But it doesn't tell
23 Q. If you don't know what CBER 23 youintherea world whether that antibody
24 knew or didn't know, I'm not sure how you know 24 can neutralize the virus because it's not a
25 whether they knew what Merck was doing, but 25 functiona assay.
Page 163 Page 165
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 tell mewhat -- 2 Q. Soit'syour position that
3 MR. SCHNELL: Object to form. 3 animal antibodies can be appropriately used in
4 THE WITNESS: How do you know? 4 an ELISA assay but not in a PRN assay?
5 BY MS.DYKSTRA: 5 A. That'snotwhat | said. I'm
6 Q. How doyou know CBER did not 6 just saying it changes what the assay is. And
7 know Merck -- how Merck was using the anti-IgG 7 that was Merck's representation to me also.
8 in connection with the PRN assay? 8 Q. Isit appropriate ever to use
9 A. Because Krah told usthat they 9 ananti-lgG antibody in a PRN assay?
10 werehiding it from the FDA. That they 10 A. | can't speak to that. | mean,
11 weren't to know that the data was being 11 you'retalking -- under what conditions would
12 changed. 12 it be appropriate, | don't know. But you have
13 Q. Isthat what he said? 13 to beclear about what you're measuring. It's
14 A. Yes 14 not afunctiona -- rabbit antihuman, goat
15 Q. Téell mewhat you mean when you 15 antihuman, sheep antihuman, the reason it's
16 say Merck added animal -- I'm sorry, tell me 16 some other animal is because humans don't make
17 what you mean when you say, "The use of animal 17 those antibodies. It's not going to bein the
18 antibodiesin laboratory testing is not 18 kid's blood when the kid is out there and
19 uncommon." 19 contracting the mumps virus. It'snot a
20 A. That means when you're doing an 20 functional assay of whether the child's blood
21 enzymeimmunoassay, secondary antibodies are 21 aone can neutralize that disease virus.
22 usedto identify and quantify primary 22 That'sall I'm saying.
23 antibodies. 23 Q. But you concede that CBER knew
24 Q. Andthat's an appropriate 24 that Merck was using anti-IgG inits PRN
25 methodology? 25 assay?
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Page 166 Page 168
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 MR. SCHNELL: Object to form. 2 seroconversion rates that -- the ProQuad BLA.
3 THE WITNESS: Y ou keep going to 3 Q. Other than the development of
4 the word use. They don't know how 4 thePRN assay in Protocol 007.
5 Merck was using it. Krah represented 5 A. You'regoing by development of
6 that if they knew how we were using it, 6 PRN assay. The development and the running
7 they wouldn't let us do it. 7 arerun simultaneously. The knowledge | have
8 BY MS.DYKSTRA: 8 of that isthat the testing that came
9 Q. Didyou ever have discussions 9 afterward was based on the development of the
10 with CBER about how Merck was using the 10 PRN. If you'relooking for knowledge of the
11 anti-IgG inthe PRN assay? 11 seroconversion rates reported to the FDA,
12 A. Canyou repeat that? 12 yeah, | mean, | knew that the seroconversion
13 Q. Didyou ever have any 13 ratesbased on the ProQuad BLA, for one, were
14 discussions with CBER about how Merck was 14 at or above 90 percent.
15 using the anti-IgG in the PRN assay? 15 Q. Let's-- you can put those
16 A. That'salittle bit open ended. 16 exhibits away for the moment. We'll come back
17 | remember that | called the FDA to report 17 tothem.
18 fraud in our lab, hoping they would comein 18 | want to talk about when you
19 andinvestigateit and find everything out. 19 firstjoined Dr. Krah'slab.
20 Q. Other than those phone callsto 20 A. Canwejust like take a short
21 theFDA, did you ever have discussions with 21 two-minute bathroom break?
22 CBER about how Merck was using the anti-IgG in 22 Q. Absolutely.
23 itsPRN assay? 23 MR. SCHNELL: It's 1:15, what
24 MR. SCHNELL: Object to form. 24 do you want to do for --
25 THE WITNESS: No. 25 MR. KELLER: Let's break for
Page 167 Page 169
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 BY MS. DYKSTRA: 2 lunch.
3 Q. Canyoulook at your RFASs that 3 THE WITNESS: My stomachis
4 wemarked in front of you? It's6and 7. 4 growling, so | wouldn't mind that.
5 Exhibits6 and 7. 5 MS. DYKSTRA: That'sfine. We
6 A. Exhibit6and7. 6 can do that.
7 Q. Canyoulook at RFA number 6, 7 VIDEOGRAPHER: Thetimeis
8 request for admission number 6. Y eah, the 8 1:17. We're going off the video
9 number 6. They're both denied in both 9 record.
10 answers. 10 - - -
11 A. 1didn't know if you meant 11 (A recess was taken.)
12 Exhibit 6. 12 - - -
13 Q. I'msorry, request number 6. 13 VIDEOGRAPHER: Thetimeis
14 You haveto go past the objection. The actua 14 2:09. Thisbeginsdisc threeinthe
15 question. It'sdenied in both, you just need 15 videotape deposition of Stephen
16 itinone. You don't need to look at both. 16 Krahling.
17 So the question is: Admit that 17 BY MS. DYKSTRA:
18 prior tofiling this lawsuit, you had no 18 Q. Mr. Krahling, before you worked
19 knowledge of the seroconversion rates Merck 19 at Merck in March 1999 had you ever ran a PRN
20 reported to the FDA for the mumps component of 20 assay previoudly?
21 M-M-R®II in connection with Merck's 21 A. A plaque reduction neutralization
22 development of the PRN assay. 22 assay where you measure the ability of serum
23 So tell me what knowledge you 23 toneutralize virusin a cell-based assay, no.
24 did have since you denied that request? 24 Q. Andsinceyour work at Merck,
25 A. | had some knowledge of the 25 have you ever had an opportunity to run a
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Page 170 Page 172
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 plague reduction neutralization assay since 2 State and participate in the graduate program?
3 November 2001? 3 A. MetDr.Krah. Daveand | --
4 A. By the same definition, no. 4 Colleen got married, Colleen Milliken got
5 Q. And the same question for an 5 married, became Colleen Barr with two Rs. And
6 ELISA assay, have you ever run -- prior to 6 at her wedding, | think it wasin October of
7 your work at Merck, did you ever run an ELISA 7 2000, Dave and | spent alot of time talking,
8 assay? 8 we were seated at the same table and he said
9 A. Yes 9 that he wanted me to come back, he said things
10 Q. And after your work at Merck, 10 weren't the samesincel left. And he asked
11 did you ever run an ELISA assay? 11 me-- you know, he asked why | left, we left
12 A. Yes 12 onsuch good terms.
13 Q. Inwhat context after Merck did 13 | told him that, | said, Well,
14 you run an ELISA assay? 14 you never had offered me that permanent
15 A. Penn State. At Penn Statethe 15 position. There wasn't much keeping me there.
16 department of molecular and cell biology that 16 Hesaid, What if | offered you
17 | worked at. 17 that, would you come back and say yes and work
18 Q. What time frame was that again? 18 there.
19 A. 2002 to 2004. 19 | said, You got to offer it and
20 Q. Since 2004, have you ever run 20 see. You got to take a chance.
21 anELISA assay? 21 But he and | got along well
22 A. No. 22 enough that, | believe it was the next week or
23 Q. I'mgoing to show you what's 23 two, the letter was sent, and | thought we
24  marked as Exhibit 12. 24 were on good enough terms, you know, he
25 - - - 25 Dbasically made the offer sound really good to
Page 171 Page 173
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 (Exhibit Krahling-12, 8/1/00 2 come back and work at Merck. He wanted me
3 Letter, MRK-KRA00048418, was marked for 3 back, so | came back.
4 identification.) 4 Q. Soyouleft Merck in-- | guess
5 - - - 5 was, in fact, your last day at Merck
6 BY MS.DYKSTRA: 6 August 17th asthisletter indicates --
7 Q. ThisisAugust 1, 2000, letter 7 A. | havenoidea
8 fromyou to Dr. Krah. 8 Q. -- or sometime mid-August of
9 A. Gotit. 9 20007?
10 Q. Soyou --did you leave Merck 10 A. | realy don't know.
11 in mid-August 2000 to head to Penn State? 11 Q. Soyouleft Merck sometimein
12 A. |did. 12 the summer of 2000, let's say. Isthat fair?
13 Q. Didyou participatein a 13 A. | mean, thisletter would say
14 graduate school program at Penn State? 14 the second half of August.
15 A. If | recall correctly, | was 15 Q. And between that point and when
16 going to enrall in taking some classes and 16 you saw Dr. Krah at Colleen Barr'swedding in
17 continue working in Dr. Schlegel's lab with 17 October of 2000, had you aready enrolled and
18 the possihility that | might pursue a PhD. 18 started in the graduate program at Penn State?
19 Q. Anddid you do that work in 19 A. I'mnot sure what the criteria
20 Dr. Schlegel'slab at Penn State and work 20 arefor what enrollment would be.
21 towardsaPhD? 21 Q. Hadyou taken any classes or
22 A. 1 didwork in Dr. Schlegel's 22 participated in any studies at Penn State?
23 lab, but | ended up coming back to Merck just 23 A. Waél, | wasdoing research and
24 afew monthslater. 24 | believe | may have enrolled for some
25 Q. Why did you not stay at Penn 25 classes.
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Page 174 Page 176
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. What kind of research were you 2 Q. I'mgoing to show you one more
3 doing? 3 exhibit on thisissue.
4 A. It'soutlined on my resume, if 4 - - -
5 you want to go over it again. 5 (Exhibit Krahling-14, 10/24/00
6 Q. Il gobacktothatina 6 Letter, RELATOR_00001058 - 00001060,
7 second. 7 was marked for identification.)
8 So you thoroughly enjoyed 8 - - -
9 waorking with Dr. Krah in hislab during your 9 BY MS.DYKSTRA:
10 first period at Merck from March 1999 to 10 Q. Krahling-14. Takealook at
11 August 2000? 11 that just to refresh your memory and your
12 A. Absolutely. That'swhy | came 12 salary. Thisisan October 24, 2000, offer
13 back. That'swhy his offer sounded good. 13 letter from MRL human resources, and it states
14 Q. Do you remember how much you 14 your yearly salary is $44,004. Does that
15 made at Merck in your position as a full-time 15 refresh your recollection asto your yearly
16 employee? 16 sdary?
17 A. | don't remember. 17 A. It doesn't refresh my
18 Q. Wasit above or below $50,000? 18 recollection, but | mean, | --
19 A. | don't remember. You cantry 19 Q. Butyoubelievethat to be
20 over and under some other -- | don't know. | 20 accurate?
21 can't narrow it down. 21 A. Ifit'soff, it doesn't seem
22 - - - 22 likeit would be far off. Can | read the
23 (Exhibit Krahling-13, Employee 23 thing if you want me to confirm that?
24 Initialization, MRK-KRA 00582401, was 24 Q. No, that'sfine.
25 marked for identification.) 25 So tell me what training you
Page 175 Page 177
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 - - - 2 did receive, since you had not run a plaque
3 BY MS.DYKSTRA: 3 neutralization assay prior to joining Merck,
4 Q. I'mgoingto mark as Krahling-13 4 whendidyou first receive training on a
5 your employeeinitiglization and hasin here 5 plague neutralization assay at Merck?
6 compensation. Thisisdated 12/27/00 as your 6 A. What do you mean by "training"?
7 hiredate. 7 Q. Instruction on how to develop
8 A. Canl look over it? 8 and run aplague neutralization assay.
9 Q. Sure. 9 A.  1999.
10 A. Okay. 10 Q. How did you -- what kind of
11 Q. Doesthisrefresh your 11 training did you receive?
12 recollection that your base rate was a rate of 12 A. It'shard to remember what kind
13 $3,670 per month for an equa -- for ayearly 13 of training. Whatever training Krah was
14  equivaent of $44,000? 14 showing me back then and the lab members at
15 A. It doesn't refresh my memory. 15 thetime. | wastrained in Krah'slab on how
16 | don't remember what | made, but... 16 todotheassays.
17 Q. Doesthat sound about right? 17 Q. Whotrained you?
18 A. Itdoes. | mean, | --it could 18 A. 1 don't recal specifics.
19 beright. 19 Whoever would have been working at the time
20 Q. Do you have any reason to 20 and Krah himself.
21 believethat it's not right? 21 Q. Canyou give mealittle bit
22 A. Basefor benefits. | don't 22 more detail about what your training involved,
23 know what base for benefits means. Baserate. 23 what did they teach you to do?
24 | don't really know how to read this chart. 24 A. Youwant meto run through the
25 Sol mean, | really just don't know. 25 protocol of the assay?
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Page 178 Page 180
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. If that's how you learned how 2 A. Yeah
3 towork onthe assay, sure. 3 Q. Wadll, youwerein -- well, you
4 A. 1 don't think that's how | 4 actudly joined Dr. Krah's lab again, and what
5 learned, but that's how | would describe how 5 wasyour hire date, the second hire date?
6 youruntheassay. I'm not quite sure what 6 A. December 2000.
7 you'reasking. There'sadifference between 7 Q. December. Sofrom
8 like how I trained and the methodology and 8 December 2000 until we'll just say
9 like -- | don't understand quite what you're 9 November 2001, although | know you left
10 asking. 10 physically being in the lab before then, what
11 Q. YougottoDr. Krah'slab and 11 wereyour job responsibilitiesin the lab?
12 you had never run a plague neutralization 12 What did you do day to day?
13 assay. How did you learn how to work on the 13 A. Before we were talking about
14 assay? Who taught you and what did you do? 14 1999.
15 A. First of al, aplaque 15 Q. Okay. Well, what did you --
16 reduction neutralization is dependent on 16 wdll, | wastaking about when you came back.
17 methodsthat you don't learn from scratch 17 Okay. But thefirst time you ever did a
18 there. So understanding how to culture cells 18 plague neutralization assay in Dr. Krah'slab
19 isacritical part of running the assay. | 19 was when you were there as a contractor then.
20 didn'tlearnthat in Krah'slab. | had 20 Correct?
21 already known how to do that. So that element 21 A. | believeso, yes.
22 of it, they just -- they could give you a 22 Q. What did you do day to day asa
23 protocol, say here's how you culture these 23 contractor in Dr. Krah's lab?
24 cells. | already knew how to do that, easy to 24 A. It dependson the day.
25 adapttoit. Sol'm not surewhat you're 25 Sometimeswe did VZV assays, potency assays.
Page 179 Page 181
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 looking, like isthere a certain element how | 2 Sometimes you assisted with -- Krah and Mary
3 wastrained? Thething asawhole, I'm not 3 weredoing plague reduction neutralization
4 surel can describe how | was trained. 4 assays against wild type mumps. They were
5 There'sdifferent -- you learn them as you do 5 doing things that they considered validation
6 them. They show you how to do them. When 6 of the mumps neuts that were possibly coming.
7 they feel comfortable that you're doing them 7 Stuff likethat. | mean, do you want every
8 however the protocol is set up, you run the 8 singlething | didin hislab?
9 assays. 9 Q. What wasthe magjority of your
10 Q. Sowhat were your 10 time spent on?
11 responsibilitiesin the lab? 11 A. Céll-based assays and support
12 A. Asgiventomeby Krah? 12 for cell-based assays that would characterize
13 Q. Wall, did somebody else give 13 Merck'slive virus vaccines.
14 you job responsibilitiesin the lab other than 14 Q. What wasyour job in cell-based
15 Dr. Krah? 15 assay? What did --
16 A. Inthebeginning you could get, 16 A. Todo that.
17 | could get instructions through, say, Mary 17 Q. --youactudly do?
18 Yagodich who would be speaking for Krah. Soll 18 A. Todo that.
19 could get them indirectly. 19 Q. Explain to me what that means,
20 Q. Sowhat did -- instruction did 20 "todothat."
21 you get from Dr. Krah or Mary Y agodich about 21 A. That'salot of work to explain
22 what you were to do? 22 that. Well, | mean for varicella, you had to
23 A. Generaly or any onetime? 23 know how to culture MRC-5 cells because the
24 Q. Youwereinthelab for ayear 24  human diploid cells and varicellagrowsin
25 and ahaf? 25 that so those assays were based on doing that
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Page 182 Page 184
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 cdl line. You had to know how to run Vero 2 discussed.
3 cdl lineswhich isadifferent cell line, had 3 Q. What about do you recall
4 some different requirements, and you have to 4 working with Laura Millett?
5 know how to do all the thingsin support of 5 A. | don't recognize that name.
6 growing those cellsto run assays. You have 6 The name before, | think Krah worked with that
7 to know how to use the gelatin which overlays 7 woman. What was her name again?
8 mumps virus assays because they act as a solid 8 Q. Rocio Marchese.
9 barrier to keep the plaguesin place. VZV you 9 A. That'sawoman, right?
10 could use aliquid medium because varicellais 10 Q. Yes
11 cell-associated infectivity. So it doesn't 11 A. 1 think Krah worked with her.
12 need the gelatin to spread. It's already 12 Q. Youdon't recall directly
13 constricted so you didn't have to have that 13 waorking with her?
14 typeof thing. All of those intricacies were 14 A. | think she worked with Krah on
15 learned in the first few months over time of 15 the stuff that we were doing.
16 how to do thethings. And by thetime Krah 16 Q. Butyoudon't recall working
17 hired me, heknew | could do those things. So 17 directly with her yourself?
18 I'm not sure what else instead of -- that can 18 A. What do you mean by "directly"?
19 answer your question. 19 Q. Didyou have discussions with
20 Q. What portion of your time was 20 her? Do you recal talking to her, you
21 spent actually counting plagues with respect 21 takingto her?
22 to the mumps virus and the neutralization 22 A. Notonthat level. But | think
23 assay? 23 sheworked with our -- | think she worked in
24 A. | couldn't guess at a percentage. 24 our lab. Notinour lab. | think Krah worked
25 Q. Alot, alittle? Oneday a 25 with her. | think he discussed her, that he
Page 183 Page 185
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 week, most of thetime? 2 had -- I'm not sure what capacity. That name
3 A. | don't even know how to even 3 isfamiliar.
4 guessatthat. | cantell you that to 4 Q. Now, you mentioned -- strike
5 count one assay, to count al the plaques for 5 that.
6 oneassay would take in the ballpark of half a 6 Explain to me the configuration
7 day. 7 of thelah. Who wasin thelab day to day
8 Q. Do you know how many assays you 8 with you and where -- who was in the lab with
9 counted at the time you were at Dr. Krah's 9 you day to day?
10 lab? 10 A. Thephysical configuration?
11 A. | don't know. 11 Q. Yes, who was there and who were
12 Q. Didyou ever work in Bill 12 you working with?
13 Longslab? 13 A. |think | can answer that, but
14 A. Bill Long? | don't know that 14 it changed over time because there was what |
15 | -- | don't recognize the name. 15 would consider protocol and other people say
16 Q. Do you know Pam Burke? 16 the employee high turnover rate. Soif | say
17 A. | don't recognize the name. 17 where somebody's desk was at, | mean, at what
18 Q. How about Beverly Rich? 18 point in time are we talking about?
19 A. | do not recognize the names 19 Q. Téell methefirst period you
20 you're saying. 20 were there as a contractor, who did you work
21 Q. Do you know Rocio Marchese? 21 within Dr. Krah'slab besides Dr. Krah?
22 A. That name sounds familiar. 22 A. Kevin Szczypiorski, Kristin
23 Q. Butyou don't recall working 23 Tirpak. Her married name was Kristin Haas.
24 with her? 24 DeeMarie, | mentioned before. Colleen Barr.
25 A. 1think | recall her being 25 Shewas Milliken at thetime. Mary, Dave, Sam
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Page 186 Page 188
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Caarco, Larry Doolittle. I'm probably 2 Q. The peoplethat you just went
3 missing somebody. When | showed up and worked 3 through.
4 there, those people were al there. 4 A. 1 don't know that he had --
5 I've got more. The 5 okay. Canyou just restate the question?
6 configuration of the lab, the building, 6 Q. Wasit your understanding that
7 there'sahallway that runs the outside. 7 Dr. Krah had aromantic relationship with
8 There'samiddle hallway that runs through the 8 anybody in the lab?
9 labthat connectsall thelabs, it'slike a 9 A. No.
10 common area. Dave's office was on the front 10 Q. Why did you hesitate before?
11 end of that. Mary's office was on the back 11 A. Because the sister of someone
12 end of that. Everybody else's desks were 12 inthelab.
13 scattered in between. 13 Q. Whowasthat?
14 Q. When you came back for your 14 A. Colleen and Mary said that Dave
15 full-time employment in December 2000, was it 15 dated Mary's older sister.
16 thesamelist of people or different people? 16 Q. Andyou said Dr. Krah reported
17 A. Different people. 17 toDr. Alan Shaw. Isthat correct?
18 Q. Whowasin thelab then? 18 A. My understanding at the time
19 A. Some of them are different. 19 wasthat Alan had authority over Dave.
20 Daveand Mary were till there. Colleen was 20 Q. Didyou work with Dr. Shaw,
21 dill there. Jill DeHaven would have been a 21 havedirect contact with Dr. Shaw?
22 full-time employee, or she was an employee, | 22 A. | did havedirect contact with
23 Dbelieve, back when | worked there the first 23 Dr. Shaw.
24 time but she was on leave. Sowhen | came 24 Q. What was your relationship with
25 Dback, shewasthere. A new hire Frank Kennedy 25 Dr. Shaw?
Page 187 Page 189
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 wasthere. 2 A. Pretty amicableto start with.
3 Can you go through who | 3 I mean, how much do you want me to go into
4 mentioned? | missed one, on the second one, 4 detail there?
5 just onthe second part. 5 Q. Wwidll, tell mewhy it was
6 - - - 6 amicableand if when it changed, if it did?
7 (The court reporter read the 7 A. | don't know why it was
8 pertinent part of the record.) 8 amicable. Heliked me, | thought he was okay.
9 - - - 9 | know why it changed, because | pointed out
10 THE WITNESS: Jenny Krisswas 10 thefraud that Krah was committing in the lab.
11 either there at the time or showed up 11 That soured my relationship with Krah, too.
12 shortly after. Joan showed up shortly 12 Q. Whendidyou first point out
13 after. And there were -- there may 13 thefraud in Dr. Krah'slab to anyone, and to
14 have been contract employees. I'm sure 14 whom did you do that?
15 I'm not getting everyone. 15 A. | pointed it out to Krah
16 BY MS. DYKSTRA: 16 sometimein thefirst half of January of 2001.
17 Q. Didyou have aromantic 17 Maybe toward the middle front of January 2001.
18 relationship with anybody in the [ab? 18 Q. What did you tell him at that
19 A. No. 19 time?
20 Q. Atany pointin time? 20 A. Wadl, therewas a prelude to
21 A. No. 21 that. | mean, if you understand that
22 Q. DidDr. Krah have aromantic 22 conversation, you have to go back to the
23 relationship with anybody in the lab? 23 conversation before where he instructed me to
24 A. | wastold -- what do you mean 24 commit fraud. Do you just want the second
25 by with anyone in the lab? 25 part of that?
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Page 190 Page 192
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. Why don't you tell me when he 2 itout.
3 alegedly instructed you to commit fraud? 3 He said, Thisiswhat you have
4 A. That was December 2000. 4 todo. You haveto cross out these results
5 Q. What did he say? 5 and writein apre-negative.
6 A. Saidquiteabit. That wasmy 6 | just repeated, We're supposed
7 first week back and he was running -- he was 7 tojust crossout the results.
8 counting platesin the front lab. And he was 8 And he said, If you need to,
9 excited because he was explaining to me that 9 you can recount the plagues, but if you
10 the mumps neutralization assay, that Protocol 10 recount the plaques, you have to count very
11 007 was going forward in his lab and that they 11 liberally and make sure that you count more
12 got an indicator strain and a methodology that 12 plagques so that the result would switch from
13 they knew could give them 95 percent efficacy 13 pre-positive to pre-negative.
14 whichiswhat they needed. He was counting 14 And then he wrote down on the
15 platesat the time and he said that in order 15 sheet, rechecked plagues. But he was pretty
16 to meet the 95 percent efficacy FDA mandate, 16 clear that the directive was to change the
17 that we needed to cross out pre-positives when 17 results. Hedidn't order meto haveto
18 wefound them and change them to 18 recount the plagues. Hejust said change the
19 pre-negatives. He said that we had to target 19 results.
20 a10 percent pre-positiverate. And that the 20 Q. Let mebreak that down alittle
21 reason we needed to do that is because the FDA 21 bhit. Sothisisin December of 2000 when you
22 might not allow them to use that protocol or 22 first started?
23 method including the rabbit antihuman 1gG 23 A. It wasthe week between
24 unlessthey change those results. 24 Christmas and New Year's.
25 He then showed me an example of 25 Q. And how did he -- you're saying
Page 191 Page 193
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 what | was supposed to do. Hetook a plate 2 he changed the plates themselves and then
3 that had four pre-positives onit. He had 3 crossed out the numbers on the counting sheet?
4 counted it. Therewere four pre-positives. 4 A. Start with the plate
5 Hetook and wiped the numbers off the plates 5 identification number. The plate identification
6 with an alcohol wipe. I'm sorry, he -- that 6 number would have identified the first plate
7 time he wiped with acohol the plate 7 hewas counting, the pre-vaccination seraas a
8 identification number and switched it with the 8 pre-vaccination sample. All of those were
9 plateidentification number for the next 9 positive. All the dilutions were positive.
10 plate, because all of the ones on the next one 10 He counted that and wrote them on the counting
11 were positive -- or they were negative. So he 11 sheet. Henoticed that the next plate were
12 had aplate that he counted that was 12 al negativeinthe post. Therewasa
13 pre-vaccine, they were al positive. The 13 comment, | said, oh, that's -- | mean, that's
14 sample after it was the post for that same 14 aseroconversion in reverse. Basically the
15 kid, and those were al negative. And so he 15 kid had immunity, got Merck's vaccine and lost
16 crossed out the identification, switched the 16 hisimmunity. | asked, that's aweird result.
17 plates. He kept -- he had to switch those 17 Hesaid it was dueto the artificial nature of
18 numbers on his counting sheet so he crossed 18 theanti-IgG. That whenever he seesthat, he
19 themall out. And then hewrotein the next 19 just switchesthe plates.
20 numbers fresh for the next plate. When he did 20 So he crossed out the
21 that, hetook asecond look at the dilution 21 identification number that would identify it
22 abovethat plate and he noticed that it was 22 asapre-vaccine versus a post-vaccine and
23 dso pre-positive. And hewas like, damn. 23 switched them so that all the positives went
24 Because the whole thing was still pre-positive 24 tothe post. Now, because he did that, he had
25 because of that one dilution. So he crossed 25 tocrossout al the results he had just
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Page 194 Page 196
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 written down. But because hewasdoing it in 2 there. Maybe Joe had comein once. Most
3 redtimewith acalculator next to him, the 3 everybody was taking vacation. So | didn't
4 next plate which is the other one that he had 4 have the opportunity to say much during that
5 switched, he could write the numbers fresh 5 week.
6 onto the counting sheet. 6 Q. Didyou report this alleged
7 Now, after he did that, there 7 fraud to anybody in January of 2001 other than
8 wasdtill one pre-positive dilutionin a 8 Dr.Krah?
9 different plate above the first one he had 9 A. When you mean report, you mean
10 switched. That pre-positive would have made 10 tak about in any way?
11 thewhole sample pre-positive. All that work 11 Q. Let'sgotherefirst. Did you
12 switching the plates would have been for 12 talk about thiswhat you viewed as fraud to
13 nothing. They still couldn't have used it. 13 anybody elsein -- anybody else other than
14 So he crossed out the numbers and said, 14 Dr. Krah in January of 20017
15 "Change theresults." 15 A. Let'sstart with, and you may
16 | said, You just cross out the 16 haveto come back to more, but Mary, | told
17 numbers. 17 her -- | reported to her and she was
18 And that's when he said, You 18 considered my superior. So | talked to her
19 can recount these if you need to, but you have 19 about it.
20 to change the results. 20 Q. Whatdidshesaytoyouin
21 He told me specifically that we 21 response?
22 weretargeting pre-positives. |f you recount 22 A. Shecameto mewith an
23 them, you need to count very liberally and 23 accounting sheet for an assay that | had
24 find as many plagues as you can in order to 24 counted. | was gloved up in the front lab.
25 switch the result from pre-positive to 25 SoI'minthe fume hood doing work with gloves
Page 195 Page 197
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 pre-negative. 2 onand everything. And shewalked into the
3 Q. Andwhen hetold you all of 3 lab with acounting sheet and said, Steve, you
4 this, who did you report it to? 4 have apre-positive in this assay, can you
5 A. Right back to him. 5 changethe count?
6 Q. What does that mean? 6 | said -- you know, | said
7 A. What doesthat mean? That was 7 something to the effect, wait, let me -- |
8 in December of 2000. Like the last week of 8 said, What do you mean | have a pre-positive?
9 December. A few weeks later Mary had 9 She said, Well, you have a
10 challenged me because | wasn't doing that. 10 pre-positive and you've -- you know, you have
11 Andwhen | refused to do that, she took the 11 tochangethis. If you try to look, you can
12 counting sheet to Dave and Dave confronted me 12 find more plagues.
13 overit. And| told him | couldn't do that. 13 | said, How do you know that?
14 Q. Anddid you report this fraud, 14 She said, Well, | recounted it
15 thisalleged fraud or recounting to Dr. Shaw 15 andif I look at it, I can find more plaques
16 in December of 20007 16 if I try.
17 A. | reported it to himin July of 17 | said, Did you recount all of
18 2001. 18 my resultsor just that one?
19 Q. Didyou report thisfraud to 19 And she said, | just counted
20 anybody else between -- well, did you report 20 that one.
21 thisfraud to anybody else other than Dr. Krah 21 | said to her, How do you know
22 in December of 20007 22 that you wouldn't find more plaquesin any of
23 A. InDecember of 2000 it was one 23 theother resultsin therest of that assay?
24 week, the week between Christmas and New 24 And she said, We're not trying
25 Year's. | think only Krah and | were working 25 to change the results of anything other than
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Page 198 Page 200
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 thepre-positives. 2 thelab mesting.
3 | told her that | didn't think 3 Q. Sowouldit surpriseyou if
4 | could do that. I told her | wouldn't do 4 some of your colleagues had said you actually
5 that based on her telling me to. 5 aren't competent at counting plaques?
6 She seemed to think that | 6 MR. SCHNELL: Object to form.
7 thought that was coming from her, so she said, 7 THE WITNESS: | don't know what
8 I'mnottelling youtodoit. ThisisDave. 8 you're getting at. Like, are you
9 Dave said we need to change these. 9 talking about what they would have said
10 | told her that | wasn't 10 back then when we were co-workers or --
11 comfortable with changing results just because 11 BY MS. DYKSTRA:
12 Davewasn't -- didn't like the result. At one 12 Q. Yes
13 point she said she would leave it on my desk 13 A. --what they're saying now?
14 for meto change, and | said | wouldn't change 14 Q. What they were saying back
15 it 15 then.
16 | found out later she had gone 16 A. Back then before August 2001?
17 toKrah andtold -- and reported to him what 17 Hereswhat | know: Emini had aninternal
18 transpired there, that | refused to change the 18 audit to investigate our allegations that Krah
19 result she had identified. Krah called mein 19 was committing fraud. Merck had alawyer
20 to-- upto hisfront office to talk about it, 20 therethat was threatening the workers. And
21 which brings us back to your original question 21 Suzie, Jill, both came and talked about how
22 way back when of when [ first officially 22 dfraid they were of that, afraid they were of
23 reported, complained about the fraud to my 23 retaliation. Soinlight of that kind of
24  superior Dave Krah. 24 context, | wouldn't be surprised by too much
25 Q. Didyou ever complain to Dr. Shaw 25 of anything.
Page 199 Page 201
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 about the alleged fraud before July 2001? 2 Q. Didyou think Dr. Shaw was
3 A. I'mnot sure what you mean by 3 trustworthy?
4 "complain," but... 4 A. That would be situational.
5 Q. About the recounting and the 5 Q. Wall, you must have thought he
6 fraud you just described, did you ever 6 wastrustworthy if you took your complaints to
7 complain about those activitiesto Dr. Shaw 7 himinJuly of 2001.
8 prior to July 2001, which is the date you gave 8 A. That's not necessarily true.
9 mejust asecond ago? 9 Q. Didyou think he was trustworthy
10 A. I'mnot sureif you're using it 10 inJuly of 2001 when you took your complaints
11 inalega sense. What | didis, | wasn't 11 tohim?
12 sureif thethings | was saying to Shaw had 12 A. | don't know what to think of
13 impacted, that he fully understood the 13 him and his trustworthiness. Bob Suter, human
14 complaint | wasmaking. So | madeit very, 14  resources, said if | wanted to get anywhere up
15 very clear, | don't remember the exact day, at 15 thechain of command, | had to go through the
16 some pointin July that the entire -- not the 16 chain of command. There'snoway | would get,
17 entirelab. Therewere severd of usin the 17 ever get aface to face with Emilioif |
18 lab had accused Krah of committing fraud at a 18 didn't talk to Shaw first.
19 lab meeting. That was my complaint wherel -- 19 Q. Soyou complained to Dr. Shaw
20 unequivocally he knew | was saying there was 20 in 2001, and what did Dr. Shaw say in response?
21 fraud being committed. 21 A. He started talking about these
22 Q. That wasin July of 2001? 22 big bonuses we were supposed to receive. He
23 A. Yeah. | wasreporting to him 23 said, You already earned the money to get it,
24 about alab meeting where Joan had stood up 24 you're going to get alot of money, just
25 and called Krah afraud right in the middle of 25 Dbasicaly do asyouretold. Hedidn't want
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Page 202 Page 204
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 toengagein the conversation. 2 BY MS.DYKSTRA:
3 Q. So after July 2001 when you 3 Q. Soother than Dr. Krah and your
4 complained to Dr. Shaw about this alleged 4 colleaguesin the lab, you complained about
5 fraud, what did you do then? 5 thisalleged fraud to Bob Suter, Alan Shaw,
6 A. Aot of things. 6 Emilio Emini and Mary Yagodich. Correct?
7 Q. Tell mewhat you did. 7 A. Doescomplain -- are we defining
8 A. If you can be more specific. 8 that to include discussed and notified?
9 Q. Wadl, whatdidyoudoin 9 Q. Yes
10 connection with your concerns about |ab 10 A. Former members of the lab also.
11 misconduct? 11 Kevin Szczypiorski who had left. DeeMarie who
12 A. Therewas so much going on 12 wasout. Kristin Haas who isno longer there.
13 between January and October that it's -- for 13 Those people also.
14 meto sit here and lay out the story, | mean, 14 Q. What was the atmosphere in the
15 we can go through it piece by piece with the 15 lab between January and July 20017
16 interrogatories, but that's such a broad 16 A. Such a-- atmosphere, variable.
17 question. | couldn't recite it from memory. 17 Q. | mean, you thought there was
18 | mean, | had -- there were so many 18 thisongoing fraud. Isthat correct?
19 conversations with Krah alone about Protocol 19 A. Therewas an ongoing fraud.
20 007. 20 Q. Butyou continued to work there
21 Q. Other than complaintsto 21 from January to July 2001?
22 Dr. Krah and your complaint to Dr. Shaw in 22 A. | wastrying to stopit.
23 2001, did you complain to Dr. Emini about the 23 Q. Butyou didn't go to Alan Shaw
24 fraud? 24 until July 2001?
25 A. Canyou read that back? Can | 25 A. 1 wastold by Bob Suter not to
Page 203 Page 205
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 ask her to read it back? 2 evene-mail him.
3 Q. Sure. 3 Q. Whendidyoufirst raise
4 - - - 4 concerns to Bob Suter about the fraud?
5 (The court reporter read the 5 A. My best guessisin the area of
6 pertinent part of the record.) 6 February 2001.
7 - - - 7 Q. And Bob Suter told you -- I'm
8 THE WITNESS: | wasn't sureif 8 sorry, what did he say in response to you
9 you said complaints plural to Krah 9 raising concerns?
10 because we -- | wastrying al the 10 A. That was awhole conversation.
11 time. There were many complaints to 11 Q. What wasthat conversation?
12 him. There were complaintsto my 12 A. Theconversation was that he's
13 co-workers. See, | don't know if you 13 not ascientific guy, that | need to go
14 count those as complaints since some of 14 through the chain of command. And | said, |
15 them are equal to me. But Mary was 15 had aready goneto Krah to discussit and |
16 above me. So there were complaints 16 féelt that there was some tension there.
17 there. But in addition to the 17 Hetold me-- and if you'll
18 complaintsto Krah and how my 18 remember what e-mail was like back then, it
19 co-workersand |, some of uswere 19 was-- an e-mail was treated as amore formal
20 working together to try and stop the 20 medium. Hetold methat | should never, under
21 fraud, | complained to Mary, Alan and 21 any circumstances, e-mail Emilio or Alan about
22 Emini and Bob Suter. Several 22 thisand | shouldn't talk to them about it.
23 complaintsto -- well, at least two 23 He said he would serve as a conduit of
24 complaints to Bob Suter because he 24 information of things, that if he felt they
25 refused to talk about it. 25 were necessary, could makeit in front of
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Page 206 Page 208
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Emilio. 2 itintheletter and maybeit will be enough
3 So he said | could only e-mail 3 that Emilio would want to talk to you.
4 Krah about this, and that | had to keep my 4 He said, Keep the science out
5 emailsto Krah about administrative personnel 5 ofit.
6 issues. And that if there were wavesin areas 6 He directed me to write the
7 like that whereit could affect, you know, the 7 letter, giveit to him anonymously.
8 company getting the things done they needed to 8 Q. Sowhat youretelling meis
9 do, maybe Emilio could hear my other concerns. 9 that Bob Suter told you that if you wrote HR
10 But hewould not let me talk to Emilio or run 10 administrative concernsto Emini you might get
11 through there unless | had gone to Davefirst 11 anaudience, but if you wrote fraud
12 and up through the chain of command. 12 allegations you would not?
13 Q. Why did it take you from 13 A. That'snot what he said. He
14 January to July 2001 to talk to Dr. Shaw about 14 told me not to writeto Emini. Hetold meto
15 these concerns? 15 write up thisletter, which would basically be
16 MR. SCHNELL: Object to form. 16 ahuman resourcestool. And that if there
17 THE WITNESS: | just told you 17 wereproblemsin the lab that impacted the
18 that the route that -- | was going 18 ahility to get this Protocol 007 done, maybe
19 through Dave Krah and when | went to 19 it would riseto thelevel of where Emini
20 Bob Suter to say | think | should go to 20 would seeit. Hetold cross -- Suter
21 Alan with this and up the chain of 21 specificaly said that it would be career
22 command from there, he said, don't 22 suicide to make an allegation of fraud up the
23 e-mail them, you have to go exhaust 23 chain of command.
24 your things through Dave before you do 24 Q. Butyour testimony isthat you
25 things like that. 25 didtell Suter, Bob Suter in February of 2001
Page 207 Page 209
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 BY MS.DYKSTRA: 2 that there was fraud in the lab?
3 Q. Soyou'resayingittook you 3 A. |told him that there was data
4 six months to exhaust your things through Dave 4 manipulation going onin thelab. 1'm not
5 before you could talk to Alan Shaw about this 5 surewhat terms| used. But | describeditin
6 alleged fraud? 6 thetermsof it's creating friction in the
7 A. Six months. 7 lab.
8 Q. January to July you said? 8 Q. Andin--andI'm sorry, when
9 A. No. Absolutely not. | wrotea 9 wasthat discussion about data manipulation
10 letter to Emilio before that. 10 with Mr. Suter?
11 Q. Anddid that letter to Emilio 11 A. Itshardtopegit. | believe
12 discuss count changes and pre-positive and 12 it wasaround February of 2001. | know that
13 fraud? 13 it wasbeforel wrote the letter to Emilio
14 A. Suter directed meto write the 14 because that |etter was written at the
15 letter and giveit to him. Hesaid | had 15 direction of Suter, told what | was supposed
16 better not make any allegations against people 16 toputinitandtold | was supposed to give
17 abovemeor it could ruin my career. He said 17 itto Baob, but that it wouldn't be going to
18 stick to anything administrative because he's 18 Emilio. | decided to not listen to Bob's
19 ahuman resources guy. If | wantto get a 19 adviceasfar asl pegged -- | didn't like the
20 faceto face with Emilio, there had to be 20 ideaof complaining about administrative
21 human resources reasons why he would go to 21 issues, so | pegged everything to getting
22 Emiliowithit. 22 Protocol 007 done. So there were several
23 He said, Anything you can think 23 placesin the letter where | said thisimpacts
24 of. Anything to you complain about, 24 our ability to get the results he said we
25 administrative related, human resources, put 25 wanted to get. | signed it so that Emilio
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Page 210 Page 212
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 knew it was me, and | was hoping to get aface 2 best of your knowledge, that there was data
3 tofacesothat | could report the fraud to 3 manipulationin that lab?
4 hisface. 4 A. Jill DeHaven, Suzie Maahs, Jon
5 Q. Butyou stated you did report 5 Gombola, Frank Kennedy, Joan Wlochowski and
6 thefraud to Dr. Shaw's facein July of 2001 6 myself used to meet and talk about it. Some
7 first? 7 of them were under alot of pressure. They
8 A. That wasthefirst timel told 8 didn't like -- Suzie did not like Krah coming
9 Shaw about it, in July. 9 up and telling her what data to change and
10 Q. When wasthefirst timeyou 10 telling her how many plaguesto find. So they
11 told Emilio Emini about the fraud in the lab? 11 discussed it alot asin what do we do, what
12 A. Tohisface? 12 dowedo.
13 Q. Yes 13 In adiscussion with all of
14 A. Theend of July. 14 them, Suzie and Joan were talking about
15 Q. Do you know how muchtimeis 15 somebody hasto tell the FDA. Suzie said |
16 between those two discussions, the one with 16 shoulddoit. And everybody agreed that if
17 Shaw and the one with Emini? 17 the FDA knew, they would stop it.
18 A. They both occurred in July. 18 Q. Soyou discussed talking to the
19 Q. July 20017 19 FDA with these colleagues?
20 A. Uh-huh. And the one with Shaw 20 A. Wediscussed the potential of
21 wasfirst. 21 goingthe FDA, that we should go to the FDA
22 Q. Why didyou stay inthelab 22 because everyone thought it was fraud.
23 between January 2000 and July -- January 2001 23 Q. The people that you mentioned
24 and July of 2001 if you thought there was data 24 just thought it was fraud. Correct? You
25 manipulation going on? 25 mentioned --
Page 211 Page 213
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 A. Tostopit. 2 A. During the discussions there --
3 MR. SCHNELL: Objection. 3 | mean, Suzie said cheating alot. Thisis
4 THE WITNESS: Sorry. First of 4 cheating. He can't tell you to change the
5 all, I had agreed to go back there 5 data
6 because | wanted a career at Merck. | 6 Q. Yousaid Jill DeHaven, Suzie
7 was excited to go there. Thereason | 7 Maahs, Frank Kennedy and Joan Wlochowski and
8 didn't just quit like Shaw told me to 8 you. Correct?
9 was because | thought | could stop the 9 A. Canyou read those again?
10 fraud in thelab. | thought we could. 10 Q. Sure. Jill DeHaven, Suzie
11 | mean, it wasn't just me. There 11 Maahs, Frank Kennedy, Joan and you.
12 were -- the people | named before, we 12 A. Jon Gombola--
13 would meet and talk about it, like this 13 Q. And Jon Gombola.
14 has to stop. We were the ones doing 14 A. --washeinthere? Tothe
15 the assays, we thought we could stop 15 best of my knowledge, yeah, that was the
16 it. 16 group.
17 Soit'stough to give you a 17 MR. SCHNELL: | think you
18 reason | didn't quit. Thereason | 18 interrupted him in the middle of an
19 continued to work there and the reason 19 answer. Did you finish the answer
20 | continued to not commit fraud, they 20 before --
21 arewhat they are. | wasn't going to 21 THE WITNESS: | wanted to go
22 commit fraud and we tried to stop it. 22 back.
23 BY MS.DYKSTRA: 23 MR. SCHNELL: Read back where
24 Q. Which other lab members that 24 he was before the interjection.
25 you worked with also agreed with you, to the 25 - - -
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Page 214 Page 216
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 (The court reporter read the 2 itadl at once?
3 pertinent part of the record.) 3 Q. Thebottom oneis shorter, just
4 - - - 4 talks about needing to hold up on vacation.
5 THE WITNESS: I'm using fraud 5 Correct?
6 to cover their use of the word cheating 6 A. Okay.
7 and not liking Krah to tell them to 7 Q. Doyourecall -- you can read
8 change data, that they didn't like, you 8 thetop two as your responses back and forth
9 know, having to throw away their 9 with Dr. Krah. Do you recall these discussions?
10 counting sheets after they counted an 10 A. Holdon. Now you want meto
11 assay just because he didn't like the 11 read thetop one?
12 results. Retesting resultsthey didn't 12 Q. Yes, please.
13 like. Therewas so much about it. A 13 A. Okay.
14 lot of itisin the allegation or the 14 Q. What do you recall about this
15 complaint. A lot of the allegations 15 issue? Do you recall these e-mails?
16 arein the complaint. 16 A. Whenl look at this, what | see
17 So | mean, | can't giveyou an 17 isdoing what Suter told meto do. Hesaid |
18 enumerative list on what they said was 18 haveto goto Davefirst. | hadto stick to a
19 fraud or what they thought was fraud. 19 personnel issue. | need to -- that | need to
20 BY MS.DYKSTRA: 20 go through him, keep any other accusation
21 Q. Other than witnessing Dr. Krah 21 about -- except for administration of this
22 wipe those numbers off the plate, did you 22 thing through Dave.
23 witness other employeesin the lab wipe 23 It looks likeit's kind of
24 numbers off the plates? 24 cordid. | know that deteriorates asit goes
25 A. Allthetime. All thetime. 25 on, but thisismetrying to do as Suter
Page 215 Page 217
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 We can go through example by example. 2 directed meto do, which was jump through some
3 Q. Whoeseinthelab did you 3 hoops. He described it, he gave me abig
4 identify wiping numbers off the plates? 4 WorldWar | andlogy. Hesaid, Y ou know when
5 A. Jenny Kriss, Mary Yagodich, 5 Germany invaded France in World War | and then
6 Colleen. Some of the other people that | 6 they set up aline of trenches for four years?
7 mentioned weretold to do things like that. 7 Iltwasastalemate. He said that thereis
8 They weretold to throw away counting sheets. 8 trenchwarfare. And he said, Y ou know what
9 Mary, Colleen and Jenny followed Krah's 9 happened when people stuck their head up? He
10 instructionsto do that. The other people did 10 said, They got killed.
11 it when Krah stood over them and told them. | 11 | said, | hope you're talking
12 witnessed that. 12 metaphorically. But hecalled it atrench
13 Q. | wantto show you what I'm 13 policy. And hesaid, You need to keep your
14 going to mark as Exhibit 15. 14 head down. Don't accuse anything of fraud.
15 - - - 15 Make sure you're talking about administrative
16 (Exhibit Krahling-15, E-mails, 16 things, challenge Krah on any administrative
17 MRK-KRA00048342, was marked for 17 policy that might make its way through Suter
18 identification.) 18 to Emini, and | should be nice about it. This
19 - - - 19 wasmefollowing Suter's orders.
20 BY MS.DYKSTRA: 20 Q. Mr. Suterisin Merck -- wasin
21 Q. Thisisane-mail between you 21 Merck HR at the time?
22 and Dr. Krah and others, a couple of e-mails 22 A. That was my understanding.
23 inMarch of 2001. So in the bottom e-mail, if 23  When | went to the human resources, that's --
24 we start there first, read the bottom e-mail. 24  hewasthere.
25 A. And not thetop one or just do 25 Q. Didyoutalk to anybody elsein
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Page 218 Page 220
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Merck's HR department about your concerns? 2 look through this, after you've had a chance,
3 A. | don'trecal. 3 who you prepared this for, what was the
4 Q. Soyour testimony isthat you 4 purpose or who you gaveit to or sent it to?
5 went to Merck HR about concerns around data 5 A. Okay. What'syour question?
6 manipulation and Mr. Suter in Merck's HR told 6 Q. Didyou put these e-mails
7 you not to complain to Dr. Krah about data 7 together and write this section following
8 manipulation but rather to complain only about 8 emallsthat'salist of grievances?
9 administrative issues? 9 A. I'mnot sure putting the
10 A. That'snot -- no. He said to 10 e-mailstogether, but thislook like Suter's
11 make sure | don't archive any allegations that 11 assignment that he gave me. Told meto just
12 could hurt Dave's career in an e-mail. He 12 compile as many human resource things that |
13 didn't say | couldn't complain to his face. 13 could, giveit to him, that maybe he could
14 He'ssaying e-mails were much more formal. 14 discuss some of the points anonymously -- that
15 Andyou did not write an e-mail to your boss 15 | would be anonymous. To giveit to Suter and
16 saying anything that could look like you're -- 16 that maybe he could pick one or two points out
17 that could -- well, Bob called it career 17 totak to Emini and then maybe Emini would
18 suicide for meto even say anything like that. 18 meet mefaceto face. Thislookslike Suter's
19 Inaddition to that, he said | should never 19 assignment that he gave me.
20 e-mail Shaw or Emini. 20 Q. Soyou prepared this and you
21 - - - 21 provided it to Mr. Suter. Isthat correct?
22 (Exhibit Krahling-16, 22 A. Yeah, | don't recall with that
23 Compilation of e-mails, RELATOR_00000731 - 23 detail. I'mjust saying what it looks like.
24 00000735, was marked for identification.) 24 It likeslike -- based on the fact that it
25 - - - 25 saysplease alow me to maintain my anonymity,
Page 219 Page 221
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 BY MS. DYKSTRA: 2 wherever that is. | know that when | wrote
3 Q. I'mgoing to show you what's 3 theletter to Emilio | signedit. That would
4 marked as Krahling-16. Thisisacompilation 4 makeit an earlier draft. But thislookslike
5 of emails, so it looks like March 22nd, 5 Suter's assignment he gave me. He asked
6 March 26th -- acouple of March 26th e-mails 6 for metodo this.
7 andthenitlookslike, and | need you to 7 Suter also told methat if |
8 explainto mewhat thisis, alist of HR-type 8 weregoing to say something that could reflect
9 complaints. | think maybe you wrote thisto 9 negatively on Davein this, that | should go
10 Bob Suter, but I'm not clear. 10 out of my way to say something positive about
11 A. ThisisMarch 26th, right? The 11 Shaw whoisone up from us so it didn't look
12 previous exhibit is March 26th, and we have 12 bad. Hesaid, if you're going to say
13 March 26th here. 13 something negative become Krah, try and say
14 Q. Yeah, thefirst email on 14 something positive about Shaw.
15 Krahling-15 is the same e-mail on Krahling-16, 15 So thislooks like my
16 buttherest of itisall different. 16 assignment for Suter that he asked for. |
17 A.  Where are those ones the same? 17 don't remember -- | don't think | would have
18 Q. Thisbottom e-mail here -- 18 givenit to Suter because | decided to do a
19 A. Yes 19 little bit of what he told me about put those
20 Q. --isthesameasthefirst 20 HR complaintsin, but | wrote aletter to
21 email here. 21 Emilio where| linked this to the Protocol 007
22 A. Gotit. 22 testing. And | brought up Protocol 007
23 Q. And then there's an additional 23 testing right away in that letter, if |
24  e-mail that follow. 24 recal. | haven't looked at it.
25 So can you tell me when you 25 Q. I'mgoing to show it to you.
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Page 222 Page 224
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 A. Thepoint was so that | could 2 Mr.--Dr. Emini?
3 get afaceto face with Emini so that | could 3 A. If we'regoing to talk about
4 tell him about the fraud going on in the lab. 4 it, I'dliketoreadit.
5 Q. Soyoudid -- when you wrote -- 5 Q. That'sfine.
6 sowhat you're saying is you sent these 6 A. Sowhat'sthe question?
7 complaintsto Emini but you did list the fraud 7 Q. IsKrahling-17 aletter that
8 inaddition to these HR complaints? 8 you wrote to Emilio Emini complaining about
9 A. That'snot what | said. 9 issuesyou had in thelab?
10 Q. I'msorry, | thought that's 10 A. Thislookslikeit. Yeah.
11 what you just said? 11 That's my signature.
12 A. That'snot what | said at all. 12 Q. Sointhisletter, inthefirst
13 | said thisislike arough draft that Suter 13 paragraph, last sentence you complain about
14 asked mefor. Suter wanted only human 14 procedura inequalities.
15 resource type complaints against Dave. He 15 A. Whereareweat?
16 said| had to come out with asmany as| could 16 Q. Thelast lineof thefirst
17 possibly think from, give the list anonymously 17 paragraph.
18 to Bob Suter. And he might pick out afew, 18 A. Okay.
19 discussthem with Emini and if Emini had 19 Q. Thefirst line of the second
20 concerns, that Emini might want to interview 20 you say, "Dave has developed highly personal
21 meand | could get that face-to-face meeting. 21 relationships with afew of hisfemale
22 | don't believe | gave thisto Bob Suter 22 employees. Thisoften manifestsitself in the
23 because | know that at some point | said | 23 form of personal giftsthat he unashamedly
24  wasn't comfortable with just HR complaints, | 24 déliversin the presence of those employees
25 wanted to talk about Protocol 007 testing. 25 who areto receive nothing. | have personaly
Page 223 Page 225
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 So | did alittle bit of what 2 witnessed several of these events which
3 Bob wanted because he said that if | were 3 include but are not limited to: holiday gifts,
4 going to make acomplaint, | needed to show 4 work anniversary gifts and gifts for no
5 that | would listen and obey the rules he was 5 occasion. Last Easter Dave prepared and
6 giving me. That was part of histrench 6 handed out four baskets of candy to four
7 policy. Sol hadtodoas! wastold. Sol 7 female employees while four contract
8 tried -- | didn't email Shaw right away. | 8 employees, one permanent male employee and one
9 didn't email Emini, you know. Sowhat | did 9 permanent female employee received nothing."
10 wasl said I'm going to link this to Protocol 10 Soisthisall accurate of what
11 007 because that's what | want to talk abouit. 11 you observed in the lab?
12 And| believe | talked about Protocol 007 12 A. | don't remember. The
13 testing generally in there, that this could 13 paragraph didn't even exist for any of that.
14 impact the company. And then | signed the 14 The paragraph existed because my departure
15 letter and | put it in Emilio's mailbox. 15 will likely affect the timely completion of
16 - - - 16 the mumpstesting. That was the point of the
17 (Exhibit Krahling-17, 4/8/01 17 first paragraph.
18 Letter, RELATOR_00000328 - 00000331, 18 Q. I'msorry, where does that say
19 was marked for identification.) 19 that?
20 - - - 20 A. Second sentence.
21 BY MS. DYKSTRA: 21 Q. The second sentence of the
22 Q. I'mgoing to mark Krahling-17 22 first paragraph?
23 which | believe istheletter you're referring 23 A. Yeah. Theother -- al those
24 tothat you gave to Emini in hismailbox. Can 24 other things are just what Suter told me to
25 you just confirm that that is your letter to 25 do.
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Page 226 Page 228
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. Sodid these other things 2 timewedidn't even havetheinternsyet. I'm
3 happen or did you make them up? 3 trying to think of another full-time employee
4 A. | don't remember. You know 4 besides me that was working in the test.
5 what, | don't think | lied at thetime. I'm 5 Maybethereis-- | think | wasthe only one.
6 surethey happened, | just don't really 6 Wasthere another one?
7 remember awhole lot of these little things 7 Q. Soyou believed your departure
8 that happened. They were -- the point of the 8 would impact the timing of the mumps?
9 first paragraph was to say to, you know -- 9 A. Krahtold meif | didn't come
10 Suter pointed out that my only value to the 10 back, it could impact it.
11 company was in getting this testing done. He 11 Q. Itcould. Andyou believethat
12 pointed out that | wasn't pregnant because 12 these persona gifts and holiday gifts and the
13 that was valuable to the company because | 13 work anniversary gifts and the baskets of
14 could work with live virus whereas pregnant 14 candy and these procedural inequalities, they
15 women could not. He said if you demonstrate 15 all occurred. Correct? You didn't make them
16 your value, maybe these human resource 16 up, they actually occurred?
17 quibbleswill riseto the level of getting a 17 A. | wouldn't havelied in here
18 faceto face with Emini. 18 but | don't remember any of that stuff too
19 So thiswas part of Suter's 19 waell. | mean, it's--
20 assignment of list every human resources thing 20 Q. Allittlefurther down in the
21 you could list. The point of thiswasto say 21 second paragraph you say that Dave -- it's
22 if | leave, this could affect the company's 22  likethefifth line from the bottom. "Dave's
23  mumpstesting. 23 discrimination functions as a constant source
24 Q. Doyou-- 24  of strain and tension between lab members...."
25 A. Theother little things -- 25 Canyou explain that to me, how that came out
Page 227 Page 229
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. Go ahead. 2 inthelab?
3 A. --I'msurethey were true, but 3 A. It'sjust part of Bob Suter
4 | don't remember them. 4 saying you're never going to be heard by upper
5 Q. Do you think that your 5 management if you don't make a complaint. So
6 departure from the lab would have actualy 6 | don't know. If you keep putting down, what
7 impacted the timing of the completion of the 7 you seeis mumps testing, mumps testing; the
8 mumpstesting given that you are only one of 8 last two paragraphs you see mumps testing;
9 many employeesin that 1ab? 9 over here, mumps neutralization assays.
10 A. Oneof many employees, Krah 10 Q. I'dliketo focuson my
11 told me that the reason he wanted me to come 11 questionsfirst.
12  back -- when we were at Colleen's wedding, one 12 In the second paragraph, can
13 of the reasons he wanted me to come back was 13 you describe the strain and tension that
14 hewasn't sure he could get it done without 14 occurred in the lab?
15 me. That'swhat hesaid. So, yeah, | 15 A. Asaresult of thefraud or as
16 believed him. 16 aresult of this, whatever is here?
17 Q. Wereyou afaster worker than 17 Q. Wadll, the only thing mentioned
18 other people? Did you complete more assays 18 inthis paragraph is these gifts and
19 than other peoplein the lab? 19 inequalities. So explain to me whatever
20 A. Two of thewomen in the lab 20 strain and tension was in the lab at the time.
21 werepregnant. They couldn't do the assays. 21 A. Thestrain and tension in the
22 Jill worked part time. Colleen worked part 22 |ab had to do with the fraud being committed.
23 time. He-- Dave wanted to fire Frank and 23 Thiswasjust part of Suter saying make an HR
24 Joan and didn't want them running any assays. 24 complaint or you can't write to Dave. Or
25 Sothey weren't even allowed to do it. At the 25 actualy thiswasto Emini. But makean HR
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2 complaint to Bob anonymously. And | decided 2 doneand to get -- the underlying goal was to
3 tosignit. | wasfollowing Bob's advice. 3 get afaceto face with Emini so that | could
4 Q. And then the third paragraph 4  report the fraud.
5 you talk about problems with Dave keeps many 5 Q. Didyou ever consider filing a
6 of usunintentionally [sic] uninformed about 6 Title VIl complaint against the company for
7 work schedules and policy changes. |sthat 7 discriminatory practices?
8 accurate? 8 A. What'sa--isthat what a
9 A. Yeah, | think that'strue. 9 TitleVII complaint is?
10 Q. And then acouple of lines down 10 Q. VYes
11 you say, "He has no schedule for when he 11 A. | remember that Shaw came up to
12 arrivesinthe morning." And "Thisisvery 12 thelab and he pointed at me and waived me
13 upsetting, to me at least...." Isthat true? 13 over and we walked down to his office. And he
14 A. | know that he came in to work 14 said, you have two options. Y ou can maintain
15 late. Well, you see the whole point of this 15 the status quo in which case Dave is going
16 isabout work schedules, mumps neutralization 16 to-- things are going to keep getting worse,
17 assay. The point of the paragraphisto get a 17 Daveisgoing to give you a poor review and
18 meeting with Emini so that we can discuss the 18 lifeisgoing to be hell for you. He said,
19 mumps neutralization assays, getting it done 19 orand-- hesaid, and you're never going to
20 and| cantell him what's going on in the lab. 20 get that bonus.
21 Q. Sothe purpose of thisletter 21 He said option -- and option
22 wasto get -- tell him enough HR complaints to 22 twoisyou voluntarily resign, you can get the
23 get ameeting with him so you could then 23 bonus. Hesaid, you'rejust not going to be
24 report fraud? 24 @ble to maintain the status quo.
25 A. No. | wasfollowing Bob's 25 In response to that | said, it
Page 231 Page 233
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2 order to compilealist. | wanted to get a 2 soundslike, you know, you're telling me Dave
3 facetofacesothat | could report the fraud 3 isgoing to retaliate against me because I'm
4 to Emini, that he would hear it and | could 4 not following his orders, because Bob Suter is
5 seehisreaction. | didn't want to write some 5 bigonfollowing orders. They're, like, you
6 email and even at Suter's -- Suter said you 6 follow the orders. And Shaw said no, no, no,
7 can't put an alegation against fraud in 7 I'mjust telling you what | think Dave is
8 there. You haveto talk to people'sface. 8 going to do.
9 Youdon't memoriaizeitin an e-mail. 9 And then | said, well, that --
10 So | was following Suter's 10 becauseyou're aware of it, isn't that
11 orders. Where| disobeyed Suter was signing 11 harassment, wouldn't | be ableto file
12 my nametoit, giving it to Emini instead of 12 something like that? And he warned me be
13 Suter and linking everything and talking about 13 very, very careful, don't threaten -- you
14 the mumps neutralization assays, Protocol 007 14 know, don't threaten alawsuit. Hesaid | --
15 testing in here. 15 you know, don't threaten a lawsuit, think
16 Q. My question was, you wrote this 16 aboutresigning. | said, | don't even want to
17 letter and put as many HR complaints as you 17 think about resigning. | don't want to do
18 could reasonably identify into aletter to 18 that. There'sgot to be other ways. And |
19 Emini, Dr. Emini so that you could then get a 19 said, why can't | transfer out of Krah'slab
20 faceto-face meeting with Dr. Emini to report 20 but still stay at Merck.
21 fraud? 21 He -- at the time he didn't see
22 A. That'snot quiteright. | 22 itasaviableoption. He said, your best bet
23 followed Bob Suter's order about making 23 istovoluntarily resign.
24 certain HR complaints, but the letter wasto 24 Q. Didyou or did you not consider
25 talk about the impact of the testing getting 25 filing aTitle VII Discrimination complaint
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2 against the company? 2 Q. You can leave that open, sure.
3 A. 1don'tthink | seriously 3 If you look on paragraphs 54
4 consideredit at al. | used it in defense of 4 and 55 which are on page 19, please.
5 hisseeming support of Dave Krah's treatment 5 A. 54 and55?
6 of me. And he demanded that | take it back. 6 Q. Yes. Look at those and then
7 Sol think later on | may have -- I'm not 7 let me know when you're done.
8 sure. | mean, | may have said something 8 A. Allright, I'm good.
9 about, you know, not doing that. 9 Q. Soinyour complaint you state
10 Q. Onthetop of the page 10 that, in paragraph 54, In July 2001, after
11 RELATOR 330-- 11 completing a secret audit, you and Joan
12 A. Yeah 12 Wlochowski openly accused -- well, Joan
13 Q. --you state, Our lab has been 13 Wlochowski openly accused Krah during alab
14 assigned acritical project which does not 14 meeting of committing fraud in the mumps
15 alow meto remain silent about what is 15 testing.
16 happening, or to leave without adversely 16 Paragraph 55 says, "Relator
17 affecting people | respect. | had all 17 Krahling then met with Bob Suter."
18 intentions of going to HR and then leaving 18 So this complaint makes it
19 when the mumps test was finished. | planned 19 sound asif you met with Mr. Suter following
20 to stay because of the inordinate amount of 20 that July 2001 meeting. Isthat accurate or
21 respect Dr. Shaw showed to our entire lab, 21 inaccurate?
22 visiting with us and talking to us almost 22 A. They'rein different
23 every day on the project. Hisactions boosted 23 paragraphs.
24 lab morale whereas Dave's silence on the same 24 MR. SCHNELL: Object to form.
25 issuesonly servedtoisolated us. Mary has 25 THE WITNESS: You're cherry
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2 also been amitigating factor. 2 picking thefirst -- there'sa
3 Isthat all accurate? 3 different paragraph.
4 A. Yes. Aspart of Bob's 4 BY MS.DYKSTRA:
5 assignment, he said, if you do anything that 5 Q. Thewhole first paragraph says,
6 sounds like acomplaint against Krah, you 6 "InJuly 2001, ...Joan Wlochowski openly
7 better say something positive about Shaw. And 7 accused Krah during alab meeting of
8 sothat -- | mean, that's me trying to say 8 committing fraud in the mumpstesting." You
9 something positive about Alan Shaw. But the 9 then met with Shaw and confronted him. Is
10 very first line, our lab has been assigned a 10 that accurate, that you met with Shaw after
11 critical project. Protocol 007 does not allow 11 that July meeting?
12 meto remain silent about what is happening. 12 A. These paragraphs don't
13 That'san dlusion to thefraud. If | leave, 13 necessarily --
14 it will adversely affect the people | respect. 14 Q. I'mreading the first two lines
15 They'll haveto carry more of the weight. But 15 of the paragraph 54.
16 the-- as| said throughout this, maybe the 16 A. Canl finish?
17 project doesn't get done. The point was 17 Q. Sure.
18 Emini -- according to Bob, Emini might care 18 A. These paragraphs don't
19 enoughto talk to me faceto face. So at 19 necessarily occur in chronological order
20 Baob'ssuggestion, | tried to say some positive 20 throughout this complaint. 54 isa
21 things about Dave and Mary. 21 self-contained paragraph. You're taking the
22 Q. I wantto show you back to the 22 front part of 54 and trying to go, ah, you
23 complaint which we've marked Exhibit 3. Can 23 went to Suter first. That's not what this
24 you go back to that for amoment? 24  says.
25 A. Am] leaving this open? 25 Q. Let'sjust look at paragraph
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2 54, then, initsentirety. How about that? 2 permitted the use of the animal
3 A. I'mgood with that. 3 antibodies...that should be good enough for
4 Q. Okay. Paragraph 54 says, In 4 Krahling." And "Shaw refused to discuss
5 July 2001, after completing the secret audit, 5 anything further about the matter. Instead,
6 Relator Wlochowski openly accused Krah during 6 Shaw talked about the significant bonuses that
7 alab meeting of committing fraud. Relator 7 Emini had promised to pay the staff...."
8 Krahling then met with Shaw, the Executive 8 Isthat al accurate?
9 Director of Vaccine Research and confronted 9 A. That'svery accurate.
10 him about the fraudulent testing. 10 Q. Innext paragraph says,
11 Do you see those two lines? 11 "Relator Krahling then met with Bob Suter,
12 A. Yes | do. 12 Krahling's HR representative at Merck.
13 Q. Arethose accurate? 13 Krahling told Suter about the falsification of
14 A. They are accurate. 14 data.." [Asread.] Isthat accurate?
15 Q. Soyou met with Dr. Shaw 15 A. "Krahling told Suter about the
16 sometimein July 2001 as you testified 16 falsification...," | told him again about
17 previously? 17 that. That's not the first time| had
18 A. Youretalking softly. What is 18 mentionedit. | told him again about the
19 that? 19 falsification of data. Remember Suter had
20 Q. I'msorry. You met with 20 said don't talk to me about that. | went back
21 Dr. Shaw and confronted him about the 21 tohimagain.
22 fraudulent testing in July 20017 22 Q. Sothefirst time you went to
23 A.  When Joan accused Krah of fraud 23 Mr. Suter about falsification of datawas when
24 at that lab meeting, he was quiet. And then 24 again?
25 hesaid, | can't be committing fraud. | don't 25 A. February 2001. In or about
Page 239 Page 241
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2 know -- I'm blinded asto the -- asto the -- 2 there. It was definitely before | wrote that
3 hesaid hewasblinded. | shot back, You're 3 letter. | think it was February.
4 not blinded as to what's the pre and post and 4 Q. Inparagraph 55 you say that
5 you're changing pre-positives. 5 Mr. Suter told you you would go to jail if you
6 Hewasjust dead silent. He 6 contacted the FDA. Isthat true?
7 wasvery uncomfortable. And it waslong and 7 A. Hesaid that more than once.
8 therewas pizzasitting in the middle of the 8 Q. Whowould put youinjail if
9 table. | got up and walked to Alan Shaw's 9 you contacted the FDA?
10 officeand said, Wejust accused Krah of 10 A. Hedidn't say who would put me
11 committing fraud in that lab meeting. That's 11 injail. | assume he meant the police. He
12 paragraph 54. 12 just said you'd gotojail.
13 Q. Wasthat thefirst timeyou 13 Q. Did he say why you would go to
14 directly discussed fraud in the lab with 14 jall if you contacted the FDA?
15 Dr. Shaw? 15 A. No. Hejust said you'll goto
16 A. That wasthefirsttimel 16 jail.
17 unequivocally said it so that | knew 100 17 Q. Didyou ask himwhy would | go
18 percent he knew what | was saying. 18 tojail if | contacted the FDA?
19 Q. Paragraph 54 goes on to say 19 A. | responded bullshit.
20 that you told Shaw the falsification of the 20 Q. Didyou believe it was bullshit?
21 pre-positive data. You aso confronted Shaw 21 A. | had hoped it was bullshit.
22 about improper use of animal antibodies to 22 Q. Didyou think you would be
23 inflate post-vaccination neutralization 23 arrested if you contacted the FDA?
24 counts. 24 A. | wasn't certain, but | had --
25 "Shaw responded that the FDA 25 wastrying to call hisbluff, if indeed it was
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2 abluff. | didn't know for sure. 2 setting up, okay, we're going to haveto talk
3 Q. Whenyou said "bullshit," what 3 agan.
4 did he say in response? 4 Q. Soshecould get more
5 A. |think he basically reiterated 5 information about your allegations?
6 it, but that was the end of the conversation. 6 A. ldon'trecal. Shewasjust,
7 | waswalking away at that point, if | recall 7 we'regoing to haveto talk again.
8 correctly. Tell youwhat sticks out in my 8 Q. How long before your second
9 mindishim saying you'll gotojail and me 9 cdl with the FDA? When was your second call
10 saying bullshit. And then -- | don't know 10 withthe FDA?
11 that there was much conversation after that. 11 A. Sofour or five phonecalls
12 That wasthe first time that he said that. He 12 that all occurred between -- around June 19,
13 mentioned that | would go to jail when -- the 13 2001 and August 1st, 2001. | can't giveyou
14 timethat | wasalso -- when | went in to have 14 exact dates, but there's about four or five
15 ameeting where he actually said | would get 15 calsin there during that time period.
16 to meet with Emini. 16 Q. Sothefirst call was about how
17 Q. Soat some point you clearly 17 long?
18 made the decision that you were going to 18 A. lcan't-- I mean,isn't
19 contact the FDA. Correct? 19 this-- isn't thisin the interrogatories if
20 A. Yes. Becausel did contact 20 you want an exact time? It was short.
21 them, | must have made adecisionto doit, 21 Q. Whodidyou tak to on the
22 sure. 22 second call?
23 Q. Tell meabout your discussions 23 A. | think it was the same woman.
24 with the FDA. When was the first time you 24 Q. Youthink it was the same
25 contacted the FDA about the fraud in 25 woman?
Page 243 Page 245
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2 connection with 007? 2 A. lthinkitwas. | don't know.
3 A. Themiddle of June 2001 was the 3 Q. How did you -- did she arrange
4 firsttimel caled. 4 thecall or did she get ahold of you, what did
5 Q. Middle of June? 5 shedo?
6 A. Middle of June, right around 6 A. | don't remember. We
7 Junel9. 7 exchanged -- I'm sure we must have exchanged
8 Q. What did you tell -- who did 8 contact information. It was a series of
9 youtak to, do you know? 9 cdlls, the second one | remember was
10 A. Whoever answered the phone. 10 predicated on thefirst one. They weren't
11 Q. What did you tell themin that 11 independent things, now who am | going to talk
12 conversation? 12 tothistime. There were a series of phone
13 A. | sadthat | worked at alab 13 cdls.
14 at Merck and that the lab was committing 14 Q. How long was the second call?
15 fraud. 15 A. Short.
16 Q. Didyou givethem detail around 16 Q. What did you say during the
17 the-- your dlegation of fraud? 17 second call to the FDA?
18 A. | remember she sounded stunned. 18 A. Thetotality of the phone calls
19 And she wanted information on who | was, how 19 went -- | was getting to the person | believe
20 she could contact me, you know, affirming 20 she needed to put -- the person who answered
21 that, you know, thisisareal thing. And | 21 the phone obviously isn't -- probably not that
22 told her where | worked. So basically where 22 high up. But shewastryingto get mein
23 isthe company, thingslike that. It only 23 front of someone who could hear it. And so
24 lasted -- | mean, it didn't -- it wasn't a 24 the series of four phone calls | didn't get to
25 very long call. She basically ended up with 25 tell them too much. | told them that fraud
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2 was occurring, they should comein. 2 Q. --inreporting to the FDA?
3 So I'm not sure of the content 3 MR. SCHNELL: Object to form.
4 so much as there was fraud happening. And the 4 THE WITNESS: Yeah. Look, it's
5 last phonecal | said they needed to comein, 5 not that | left it out. | didn't have
6 that data was being destroyed. 6 time to tell them everything. |
7 Q. How much detail did you give 7 couldn't put together some big
8 the FDA about what kind of fraud was 8 presentation. We were over the phone
9 occurring? Or did you just say fraud and they 9 and they needed to come in and
10 said, Well, okay, well come. Or did you say, 10 investigate it. That'sabig project,
11 Let meexplain to you plague neutralization 11 Protocol 007 testing. They needed to
12 assay, for example, and what was actually 12 comein and investigate. | couldn't
13 occurring? 13 lay out point for point everything of
14 A. Isn'tthisintheinterrogatories? 14 misconduct | saw. | tried to get the
15 Q. I'mjust asking what you 15 point across that fraud was happening
16 remember. 16 in this lab, the FDA did not know about
17 A. | wasn't ableto tell them too 17 it, it was -- and they should come and
18 much. The point wasto get them in there so 18 investigate it.
19 they could investigate it and seeit. | told 19 BY MS.DYKSTRA:
20 them that there was fraud occurring. My last 20 Q. Soyou understood that in order
21 call wasthey needed to comein, that Krah was 21 for them -- strike that.
22 destroying plates. He was destroying 22 It was your belief that for
23 evidence. 23 themto fully investigate the fraud, they
24 Q. Soyou recal telling them that 24 needed to come in and do an investigation of
25 hewas destroying evidence and destroying 25 Dr. Krah'slab?
Page 247 Page 249
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2 plates. Do you recall telling them that data 2 A.  What | know isthat | wanted
3 wasbeing falsified in connection with the PRN 3 themto comein and investigate it because
4 assay? 4 fraud was happening and we were not able to
5 A. | think that the -- well, come 5 stopitinthelab.
6 on, now, you had to go and add that last part. 6 MS. DYKSTRA: Why don't we take
7 What are -- you know, the very first phone 7 abreak.
8 call | reported that fraud was occurring. The 8 VIDEOGRAPHER: Thetimeis
9 last phonecal | said they needed to comein 9 3:40. We're going off the video
10 quickly. Thedetailsthat | remembered, | 10 record.
11 believe we put in interrogatories, but sitting 11 - - -
12 heretoday to say -- | mean, | know that | -- 12 (A recess was taken.)
13 there was so much going on, there's no 13 - - -
14 possibleway | could have detailed everything 14 VIDEOGRAPHER: Thetimeis
15 tothem over aphonecall. But | gave them 15 4:05. Thisbeginsdisc four in the
16 detailsand | believe that the details that | 16 videotape deposition of Stephen
17 could remember were in the interrogatories and 17 Krahling.
18 there wasn't much outside of that. There 18 BY MS.DYKSTRA:
19 wasn't alot of timeto talk. 19 Q. Mr. Krahling, | just want to
20 Q. Wereyou honest with the FDA, 20 make sure | understood one of the things you
21 and truthful? 21 said previously correctly. You stated that
22 A. Of coursel was. 22 you met with Mr. Suter and originally
23 Q. Did you leave anything out of 23 complained of fraud in February of 2001.
24 your alegations -- 24 Correct?
25 A. It'snot -- 25 A. | sadthat | believeit was
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2 probably February 2001, based on the fact that 2 Dr. Shaw.
3 that letter to Emilio was whenever it was and 3 A. Allright.
4 | had aready talked to Bob before that afew 4 Q. Canyou explainto me, wasthis
5 times. 5 emall written by you following your
6 Q. Theletter to Emiliois dated 6 discussion with Dr. Shaw where you allege that
7 April 8,2001? 7 therewas lab misconduct in Dr. Krah's lab?
8 A. Uh-huh. 8 A. If you'l recall back when |
9 Q. You believe you talked to 9 said that Alan came up and pointed at me, told
10 Mr. Suter two months before you wrote the 10 meto follow him and took me to his office,
11 letter to Dr. Emini? 11 that conversation where he gave me two
12 MR. SCHNELL: Object to form. 12 options, option one and option two, and said |
13 THE WITNESS: What | remember 13 couldn't have option one. Option one he
14 isthat | originally went to Bob based 14 cadlled status quo. Option two ishe said you
15 on the fact that there was fraud 15 should voluntarily resign. That ideathat he
16 happening in the lab. He didn't want 16 saidthat Dave was going to continue to
17 tolistentoit. Hedidn't want meto 17 retaiate against me and | brought up the idea
18 document it in emails. That | had 18 that couldn't | suefor that. And he said,
19 some number of meetings with him that 19 you don't even say that, you need to take that
20 started to involve more of the fraud 20 back.
21 and peoplein the lab that were trying 21 He said, | want you to consider
22 to resist the fraud also. 22 voluntarily resigning. That's the only way
23 So in March there was this -- 23 you'll get this bonus.
24 Krah ingtituted error reports. He said 24 | rejected that out of hand.
25 he was ingtituting error reports so 25 He said, | want you to come
Page 251 Page 253
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2 that he could fire Frank and Joan. 2 back to me and tell me you'll consider thisas
3 Frank and Joan were two people who 3 anoption. | don't want to hear any more talk
4 weren't -- wanted to resist the fraud, 4 that you'll sue.
5 and | didn't want those two getting 5 That meeting there, this
6 fired, number one, because they were 6 appearsto be an e-mail that was afollow up
7 resisting the fraud; but number two, it 7 tothat, asfar asl cantell.
8 just seemed the right thing to do. So 8 Q. Andyou say inthise-mail that
9 my conversations with Bob at some point 9 you want to let him know that if a severance
10 included those. That happened in 10 packageis put together including a bonus for
11 March. | know Krah instituted those 11 completion of the mumps project, my July
12 error reportsin early March. That's 12 saary and severance pay for lost wages and
13 why I'm saying | was most likely 13 benefits, | will resign -- | will voluntarily
14 talking to Bob in February because | 14 resign from Merck even though | don't have
15 had already talked to him once at 15 another job lined up. | would have approached
16 least. 16 HR but you said to cometo you if | wanted to
17 - - - 17 get thingsdone. Thisismy ideaof apeace
18 (Exhibit Krahling-18, 7/17/01 18 offering.
19 E-mail, MRK-KRA00002243, was marked for 19 So thisis -- was this your
20 identification.) 20 proposa of how to reach aresolution with the
21 - - - 21 company so that you could leave with a
22 BY MS.DYKSTRA: 22 package?
23 Q. I'mgoing to show you what I'm 23 A. No.
24 marking as Krahling-18. Take alook at that. 24 Q. Itwasnot your proposa?
25 It'saduly 17, 2001, e-mail from you to 25 A. No. Thiswasin responseto
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2 himtelling methat | need you to admit 2 stopped the fraud. Or we, we had stopped the
3 that -- or | need you to consider and tell me 3 fraud, because there were active efforts by
4 you're going to consider voluntarily quitting. 4 peopleinthelab to stop this fraud.
5 Thiswasachange in nomenclature. | was 5 Q. What were those efforts?
6 giving him what he wanted. Listen, we can 6 A. | believe some of them or many
7 havethat as an option on the table but don't 7 of them are detailed in either the
8 usethe nomenclature giving me this double 8 interrogatories, the complaint or both.
9 bonusand options. It saysoptions. Not like 9 Q. What were the steps people took
10 thisisthe only option. He wanted me to not 10 to stop the fraud asyou say?
11 talk about suing the company, and at least put 11 A. Youwant toitem -- you want me
12 that option on the table, because he did not 12 toitemize things that happened on a daily
13 want me to keep the status quo. Thisisa 13 basis--
14 follow-up e-mail. Sol -- | mean, | don't 14 Q. You said there were active --
15 think it'safollow up to another e-mail. | 15 A. --over haf ayear?
16 believeit'safollow up to the meeting where 16 Q. You said there were active
17 hesaid those things. 17 efforts by peoplein thelab to stop this
18 Q. Ithink youlost methere. | 18 fraud, and I'd like to know what you mean by
19 understand he gave you two options; one, 19 that?
20 status quo, meaning you would continue to work 20 A. What | mean by that is
21 inDr. Krah'slah? 21 everything we were doing every day to stop it
22 A. But that life would continue to 22 asoutlined partialy in the complaint, in the
23 getworse. That Krah would give me a poor 23 interrogatories. | can't recite for you the
24 performancereview. And that | would not get 24 things we did every day.
25 the bonus that he said Emini had promised us, 25 Q. Why don't you recite for me
Page 255 Page 257
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2 we had already earned. 2 what you can remember you did -- or not you,
3 Q. The another option wasto work 3 what people were doing to stop the fraud, the
4 out aseverance deal? 4 active efforts people were taking in the lab
5 A. No. Theother option wasa 5 to stop the fraud?
6 voluntary resignation where they paid the 6 A. Wadl, itwas Suzie and Jon's
7 double bonus. And he wanted meto just say 7 ideathat they should be photocopying counting
8 that | would accept it as an option or 8 sheetsand giving them to me or someone should
9 consider it asan option. | didn't give him 9 be preserving them so that they didn't get
10 that when | left that meeting. He was very 10 destroyed. They aso wanted the counting
11 concerned with the fact that | said, you know, 11 sheets preserved in case changes were made on
12 if Krahisgoing to retaliate and you don't 12 them. They started the idea of
13 stepintodo it and you know he's going to do 13 countersigning, having people countersign
14 it, then don't | have aright to sue over 14 their own counting sheets. Soif Suziedid a
15 that. 15 count, she would have Jon Gombola countersign
16 Hesaid, | want you to 16 it so that there would be two signature saying
17 basically take that back and just say you'll 17 whenitdid. Soif Krah camein and changed
18 consider this. 18 data, there would be two signatures and you'd
19 My peace offering was that I'm 19 know -- you would have a solid time point from
20 saying, look, I'll say I'll consider this as 20 which Krah's change happened after. Those
21 --if you change the nomenclature as one of 21 weretheir -- one of their ideas to archive
22 theoptions. But at thistimein the middle 22 and preserve the fraud. That's one.
23 of Jduly, | wasstill holding out hope, naively 23 Obviously one of the other onesis that they
24 albeit in retrospect, that | could move out of 24 said that the FDA needed to be notified what
25 Krah'slab and remaining at Merck after | had 25 was going on because they could comein and
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2 sopit. 2 of my head and just recite them verbatim when
3 Another effort was Joan and |'s 3 wedetailed quite afew of them, | believe, in
4 decision to audit the data to make sure that 4 both the interrogatories and the complaint.
5 therewas statistical proof of fraud in the 5 Q. Doyou believe that you were as
6 data because then we knew for certain that our 6 good as or better a plaque counter than
7 alegationsthat the pre-positives at least 7 Dr.Krah?
8 were being changed, could survive independently 8 A. Theimplication of your
9 of ussaying, well, we saw it here on this 9 question isthat he was rechecking and
10 one, we saw it here on that one. There's 10 recounting plaques. Hewasn't. Hetold us --
11 another one. We were fighting all thetime 11 thedirective from him was to change the
12 not to have the controls manipulated and 12 results. Hedidn't say we had to recount the
13 changed. | had one disagreement with Krah in 13 plagues.
14 front of the lab members about what he called 14 Q. That wasn't my question.
15 spotsinthecell control. If there were 15 A. | know. |identified the
16 plaguesin the cell control, the entire assay 16 implication of your question.
17 hadto beredone. Krah said that when we had 17 Q. Canyou answer my question? Do
18 favorable results, you simply never see 18 you believe you were as good at or a better
19 plaguesinthe cell control. You should -- 19 plagque counter than Dr. Krah?
20 don't even count it. And | said there are 20 A. | don't even know what that
21 plaguesin thisone. 21 means.
22 He said, doesn't matter. He 22 Q. Do you think that experience
23 goes, you know what, those are spots. 23 helps you more accurately recognize a plaque
24 | said, what's the difference 24 from some other rip or degradation in the cell
25 between a spot and a plaque? 25 culture?
Page 259 Page 261
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2 He said, well, | can tell. 2 A. Thequestion makes no senseto
3 | said to him, how come there 3 me. Krah was recounting his own assays later
4 aren't spotsin therest of the assay? How -- 4 intheday. That would be like me asking,
5 if wecan't tell aspot from aplague, we had 5 Krah, what wasit about the lunch you had
6 ahit of adebate about spots versus plagues, 6 today that made you better able to count
7 but he wanted to salvage favorable data when 7 plaguesin the afternoon than the morning when
8 controlsindicated aretest. And he also 8 you changed your own counts, when you change
9 wanted to dump undesirable data when several 9 six pre-positivesin arow. That questions
10 datapointsin one assay proved to be 10 doesn't make senseto me. He had lunch. He
11 undesirable. It waseasier for himto just -- 11 had coffee. Did he not use his glasses? |
12 for him to manipulate a control and say it 12 don't know what Krah did in the afternoon that
13 needsaretest. 13 made him better at counting his own plagues
14 Now, alot of the times he did 14 than when hefirst counted them during the
15 that right on the plates. But sometimes the 15 day.
16 first count that would happen on the tissue 16 Q. Do you think that counting
17 culture plate would get archived on the sheet 17 plagueis subjective in nature?
18 and he had to make the cross out on the sheet. 18 A. There'san element of
19 So Joan and | looked at the fraud which made 19 subjectivity to counting plaques.
20 it to the counting sheets and said was there 20 Q. Do you think that experiencein
21 enough there to indicate statistical evidence 21 counting plagues make -- can make you a more
22 of fraud. 22 accurate plague counter in the PRN context?
23 Those are just afew of the 23 A. | havenoidea
24 waysthat we were doing thison adaily basis. 24 Q. Canyou look at Exhibit 3, the
25 Thereweremore. | can't sit here off the top 25 complaint again. Paragraph 33 on page 11,
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2 well start there. 2 Q. What exactly did he calculate?
3 A. Just that paragraph? 3 A. Theresults of the assay. He
4 Q. Yes 4 would start by calculating -- he would count
5 A. Okay. 5 themock control and calculate the val ue of
6 Q. Inthelast paragraph you state 6 the mock control because that's the standard
7 that you and Joan were -- well, it says, "In 7 for what is seroconversion. Then he counted
8 fact, each was significantly pressured by Krah 8 therest of the plates, write down numbers and
9 and other senior Merck personnel to participate 9 hewould know the results before he even moved
10 inthefraud." 10 onto count the next result. That way,
11 | understand you already 11 according to him, he could change the numbers
12 described Dr. Krah'sinstructions to you. Did 12 or change the data on the plate without
13 anybody else above Dr. Krah or senior to you, 13 leaving aresidue on the counting sheet. So
14 other than Mary and Dr. Krah, instruct you to 14 he had the capacity to know the results. And
15 change plaque counts? 15 hedidthat. The pre-vaccine and the
16 A. Emini met with our entire lab 16 post-vaccine serafor each kid was ran right
17 andinstructed usto follow Krah's orders. He 17 next to each other. He even at one point was
18 said that the only way we would get Protocol 18 excited about an Excel sheet that they have
19 007 testing doneisif we followed Krah's 19 developed so that people could just plug in
20 orders. And hesaid if we did that, he would 20 numbers and the undesirable results, and he
21 double the amount of a bonus that we had 21 caled them undesirable results, would light
22 dready earned. So Emini for sure. 22 up and you could identify them.
23 Q. Did Emini say something 23 Q. Canyou go to paragraph 49,
24 specific to counting plaques or did he just 24 please, inthe complaint. In this paragraph
25 usethe wordsfollow Krah's orders? 25 you state that, ".. none of the recounting'
Page 263 Page 265
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2 A. When hesaid follow the -- 2 or'retesting' that Krah and his staff
3 follow Krah's orders, | was pretty clear that 3 performed as part of the 'enhanced' testing
4 meant do what Krah said needed to be doneto 4 was performed on any post-vaccination samples
5 get that assay done by thefall. And Krah 5 or...any pre-vaccination samplesthat were
6 many timestold us that one of the reasons we 6 pre-negative."
7 had to change the pre-positives was because it 7 Do you seethat?
8 wasreducing the sample size, that we might 8 A. Yes
9 not -- that we would not get the results we 9 Q. Soareyou saying that no
10 needed and that in order to avoid retest and 10 recounting was done at all on pre-vaccination
11 stretch the testing out -- or to avoid 11 negatives or post-vaccination positives?
12 retesting which would stretch the testing out, 12 A. Let meclarify that for you.
13 he had to manipulate controls to save assays 13 Thisrefersto the audit that Joan and | had
14 that wereinvalid when the assays -- when the 14 done because at the time we filed that
15 rest of the assay had data that he liked and 15 lawsuit, that's all we had access to to know
16 wasfavorable and wanted to keep. Soll 16 that thiswould belike this. So what Joan
17 thought it was very clear that Emini was 17 and | found when we audited sheets that
18 telling usto follow Krah's orders no matter 18 represented something like 30,000 plague
19 what those orders were. 19 counts, was that all of that -- and you see
20 Q. Howisitthat Dr. Krah knew 20 therecounting and retesting are in quotes,
21 which pre-vaccination samples were 21 therecounting and retesting wasn't the
22 pre-positive? 22 directive. The directive was to change the
23 A. Because hedid the results and 23 results. So the recounting and retesting that
24 calculated the results on acalculator as he 24 changed results, that changed the serostatus
25 counted them. 25 of what you could see in the original number
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2 on the counting sheet -- when | say 2 ever went back and claimed to have
3 "original," | mean thefirst timeit was 3 looked at -- checked post-sera because
4 recorded on the counting sheet, ultimately 4 he started to direct the auditors that
5 it'snot the original number that's on the 5 they should put an indication that
6 plate. But when a serostatus change occurred, 6 maybe they looked at it.
7 what wefound is every single onewas a 7 BY MS.DYKSTRA:
8 pre-positive changed to a pre-negative. There 8 Q. Whenyou say "auditors,” who
9 were no pre-negatives changed to -- there were 9 areyou referring to?
10 no pre-negative change, there were no 10 A. That'sagood question. We
11 post-negative change, no post-positive change. 11 should define that. Krah assigned Colleen,
12  All the changes were pre-positive. Now, your 12 Mary and Jenny and himself. He defined them.
13 question, though, says -- can you read her 13 Hehad ameeting with usto say that these
14 question back because there was another part 14 people are going to be auditors now and they
15 toit? 15 havetheright to look at your counting sheet
16 - - - 16 and make changesto them.
17 (The court reporter read the 17 Q. Did you see them make changes
18 pertinent part of the record.) 18 to counting sheets, the auditors?
19 -- - 19 A. All thetime.
20 THE WITNESS: Shesaid, am| -- 20 Q. And did they -- and what you're
21 your question isbasically, am | saying 21 saying isthey changed -- originally they only
22 that no recounts were done at all on 22 changed the pre-positives and later on they
23 these things -- on the post-sera. And 23 went back and changed the post?
24 when you say "at al," onetime at 24 A. I'msaying| don't know what
25 least to Mary and a couple of timesto 25 they went back and did. But originally Krah
Page 267 Page 269
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2 Dave, | pointed out that you are only 2 directed them and usthat if you get a
3 recounting the pre-positives. And that 3 pre-positive result, you go back and you
4 if -- even if you were going to claim 4 changeit.
5 that we were bad counters, you're only 5 One time Jenny counted, she
6 recounting the data you don't want to 6 counted a pre-positive and it was still a
7 keep. 7 pre-positive. Shetook an alcohol wipe,
8 Krah adapted the fraud 8 destroyed her data. Counted it again. Still
9 according to our complaints. So by the 9 got apre-positive. Destroyed her data. She
10 end of this, he adapted and said you 10 diditlikefivetimes. And she actually said
11 should write check marks by -- he was 11 can anybody else count this, | can't find
12 telling the auditors to write check 12 enough plaquesto switch thisto a
13 marks by things they weren't going to 13 pre-negative. And | said, look at -- | said,
14 change to makeit look like they had 14 why are we even trying to change
15 checked them. The instruction was 15 pre-positives.
16 still change the pre-positives, but he 16 She went and asked Krah the
17 would pepper in the checkmarks and 17 question, Why are we even trying to change the
18 backdate them sometimes to make it look 18 pre-positive anyway.
19 like he had checked some resullts. 19 Krah said, Because kids aren't
20 Those only happened later. | mean, | 20 normally immune to mumps before they've had a
21 don't know if he'sgoing in and 21 vaccine or before they've been exposed to a
22 peppered morein, but in the beginning, 22 disease. And thiswould beabig red flag
23 yeah, the serostatus changes were only 23 that the use of antibodies with an improper
24 pre-positive to pre-negative that Joan 24 control, that thisisn't a methodology that is
25 and | found. But | can't say if he 25 providing reliable data.
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2 The point was to hide those 2 that's-- those are some ostensive examples.
3 pre-positive -- that high pre-positive rate 3 It'snot enumerative. | think we pointed out
4 from the FDA so that the Protocol 007 could be 4 examplesin -- right here, so...
5 asuccess. And -- yeah. 5 - - -
6 Q. Didyou ever chalenge them, 6 (Exhibit Krahling-19,
7 meaning these auditors, on what they were 7 Handwritten notes, RELATOR_00001068 -
8 doing? 8 00001070, was marked for identification.)
9 A. Yes 9 - - -
10 Q. What did you say? 10 BY MS.DYKSTRA:
11 A.  Wedl, | just told you what | 11 Q. I'mgoing show you what's been
12 saidto Jenny. | triedto -- | said, Why are 12 marked Krahling-19. Y ou can take alook at
13 you trying to just change the result? And she 13 that.
14 seemed to think that was a good question which 14 A. Arewe done with this onefor
15 iswhy sheredirected it to Krah. So there's 15 now?
16 your onetime. But | was friends with these 16 Q. Yes weare.
17 people. 17 A. Okay.
18 | didn't go out and say, Jenny, 18 Q. Canyou tell mewhat thisis?
19 you'reahorrible person. | waslike, what 19 A. | think the first page might
20 areyou doing, why aren't you recounting this? 20 just be something | wrote out to figure some
21 | pointed out to her that when 21 thingsout. The second pageisalist of
22 sheused an alcohol wipe to erase all the 22 things | wanted to havein front of mewhen |
23 markerson there, that she's destroying the 23 met with Bob Suter to push for ameeting with
24 first count. That the second, third, fourth 24 Emini. | mean, it's aphotocopy of it.
25 count that she destroyed, those are al -- | 25 Q. Butyou prepared thisin
Page 271 Page 273
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2 mean, she's-- the fifth count goesto the 2 preparation of your meeting with Mr. Suter.
3 counting sheet or, you know, the datais being 3 Correct?
4 changed. The counting sheets aren't archiving 4 A. Thesecond -- oh, | didn't see
5 theinformation, you know. The same with 5 theback of thisone. It looksto be the same
6 Colleen. | waslike should you be ripping up 6 thing. Yeah. I'm not sure that the front --
7 your counting sheet and getting a new counting 7 | mean, that's basically scratch paper. It's
8 sheet when you have to make 10 or 20 changes 8 caculations.
9 inone counting sheet. She said it looks ugly 9 Q. Soyou'resaying pages
10 to havethat many changes on a counting sheet, 10 Bateslabeled 1069 and 1070 were your notesin
11 youknow. Andthen Mary, | challenged the 11 preparation for your meeting with Mr. Suter?
12  very first time she brought me an assay and 12 A. Weretheseoriginaly on the
13 said changetheresult. Therest of the lab 13 same sheet? Weren't these different pages?
14 wasagainst it and didn't want to do it. But 14 Q. Wadll, they were produced to us
15 they -- alot of them -- | mean, they 15 inthisorder, so...
16 submitted to the pressure. Dave stood over 16 A. Yeah, for surethisand this
17 them and said change the plaque count, sign 17 are part of the samelist.
18 yourinitialstoit. Hewouldn't even let 18 Q. 69and70?
19 themsignit. Dave had told them to make the 19 A. Yeah. And | would have had
20 change. Hetold Suzie, change the plague 20 thisor -- | would have had this with me when
21 count. He stood over her until she pretended 21 | met with Suter in late July when | was
22 to see more plagues and changeit. When he 22 pushing for aface to face with Emini.
23 left theroom, she said that, you know, | had 23 Q. SoinlateJuly 2001, in
24 thefeeling he wasn't going to leave until | 24 preparation for your meeting for Suter, did
25 changedit. Thingslikethat. | mean, 25 you walk through each of these issues with
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2 Mr. Suter when you met with him? 2 Colleen -- at some point Dave informed us that
3 A. No. 3 those error reports were only for Frank and
4 Q. Didyou -- the options that you 4 Joan. If something happened, he said we
5 listed, status quo, voluntary resignation, 5 didn't even haveto file an error report. We
6 expose David to liability. Did you walk 6 didn't havetodothat. It wasonly for Frank
7 through those with Mr. Suter? 7 and Joan.
8 A. What | remember isthat | 8 After | sent the letter to
9 started with the options Alan had given. See, 9 Emilio, shortly after that, Colleen informed
10 it'sright there. Status quo, voluntary 10 methat Dave had made an error in an assay
11 resignation. Alan contacted me. So, yes, | 11 that they were doing and that it was a
12 remember talking about the options Alan had 12 significant error. And | said, What happened
13 handed me. And then | remember having first 13 totheassay? Shesaid, ah, wejust incubated
14 onmy list something that would indicate it 14 it
15 wasan example of fraud but it was this error 15 So | waited aweek because the
16 report fraud where he was trying to fire Joan 16 error reports had to be filed within one week.
17 and Frank. But he was backdating, he was 17 On the seventh day, | went to Dave and | asked
18 not -- Krah wasn't filing error reports. And 18 himfor the error report. And Colleen had
19 thenwhen | caled him on it, he was 19 told meit hadn't been written.
20 backdating them to make them look like they 20 I went to Colleen first and
21 werefiledintime. So | wanted to start off 21 said, Did you write an error report?
22 with that. 22 She said, No, why would we?
23 The middle things | had because 23 Those are only for Frank and Joan.
24 Suter said | was not allowed to bring this -- 24 When | knew for sure that she
25 complaints of scientific misconduct to him. 25 hadn't written one, | went to Dave and asked
Page 275 Page 277
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2 Sol had to have examplesin there, otherwise 2 if he had written an error report for the
3 he's-- he questionswhy I'm there. But | 3 error he had made because Colleen said it was
4 wanted to use the very first thing on that 4 his. Hedirected -- he said no, and then went
5 list there to get that face to face with 5 and directed Colleen to write one and backdate
6 Emini. 6 it. And that'swhat they did.
7 Q. Theerror report? 7 Q. And then these complaints,

8 A. Yeah 8 Working weekends in June, Colleen's Memorial
9 Q. What did you say the error 9 Day week, candy in mailboxes, Jenny's B-day
10 report was? What isthis error report, 10 lunch, discussing my behavior with co-workers

11 March 7, 2001, referring to? 11 but not me, yells at mein front of my

12 A. That'sawholedigression. You 12 co-workers - reviewing data, made me remove a
13 want to go into that now? 13 project from my objectivesthat | had already
14 Q. Sure. 14 completed, new project on MRC-5 cells -

15 A. Okay. In March Dave met with 15 amended to include rubella. Did you review
16 Colleen, mysdlf, | don't know if Mary was 16 theseissueswith Mr. Suter?

17 thereat thetime. But he said that he wanted 17 A. |don'trecall. | did not go

18 toinstitute apolicy of error reports so that 18 through the wholelist. When | started on the
19 he could compile evidence to fire Frank and 19 first one, he said he didn't want to hear it.

20 Joan, that he'd have areason to do it. He 20 Andthen| had to go to the last one and say,
21 said since they weren't contract employees, he 21 listen, he's committing fraud and | have to

22 can't firethem. Soin March heinstituted 22 make that complaint official to you because he
23 error reports. 23 said hedidn't want to hear it. Then

24 Later down the road -- it's not 24 immediately he said you can meet with Emini.
25 even down theroad, what isit, in April? 25 Q. Sothistime whenyou
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2 officialy made a complaint, he immediately 2 A. 1took inacontrol platein
3 let you meet with Emini? 3 which | had originally counted it. Krah had
4 A. | made complaints before. He 4 changed the data by saying there was atore
5 said hewouldn't listentoit. But | had to 5 monolayer. | had had some fellow lab members
6 sayitsounequivocaly. | said, oh, | --1 6 recount it without saying what they were
7 mean, | told him | was going to call the FDA 7 counting. So they count this and then could
8 if | couldn't see Emini about it. So | mean, 8 youjusttell mewhat itisand signit.
9 | madeit so unequivocal that | -- that we 9 So | walked in with my original
10 weregoing to stop thisfraud. And if we had 10 count, possibly what | had in my count. |
11 to go to the FDA to get the fraud stopped, we 11 walked in for sure with my co-workers
12 would do that. 12 recounts, with Krah's counting of my sheet and
13 Q. Thenyou got ameeting -- he 13 theplateitself, among a few other things.
14 arranged a meeting with Emini? 14 Okay. And then thefirst thing Emini tried to
15 A. Yes. That'sbeyond the scope 15 say, hetried to say something cordial and |
16 of thisletter, or whatever thisis, this 16 walked up to him, | said, | need you to look
17 list. 17 atthisplate.
18 Q. Yes. Ifyoulook at again the 18 Hetried to say, well, | wanted
19 complaint, paragraph 56. 19 to-- 1 said, no, wegot to start -- you have
20 A. Canyouputitintheright 20 tolook at thisplate. | pointed to the one
21 order? 21 wall. | said, could you count -- | said just
22 I'm good with this paragraph. 22 count how many plagues are in that, that well.
23 Q. Soinearly August 2001 you met 23 And helooked at it. He could see there were
24 with Dr. Emini. Correct? 24 four plaquesthere. He said four. | said,
25 A. It seemed like early August. 25 That'swhat | saw, too. And then | showed him
Page 279 Page 281
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2 Itturnsout it wasthe very end of July. 2 the sheet and said that's what my co-worker
3 Q. How do you know that? 3 saw.
4 A. I'vesince seen documents that 4 | said, Krah says those four
5 said it wasthe end of July. 5 plagues aren't there, that they're atorn
6 Q. What documents did you see? 6 monolayer. And because this was the mock
7 A. lcan'trecall. | meanit 7 control, hiselimination of that four lowered
8 was-- | don't know. Maybel didn't seethe 8 the standard for seroconversion for that
9 documents. | mean, somebody pointed out to me 9 assay. That was one of the assays which Krah
10 that that meeting would have been -- that | 10 had said he was recounting which prompted me
11 wasvery, very close with my time, that it was 11 tocall the FDA.
12 actualy -- there's 31 daysin July. Itwas 12 So | wanted to show Emini an
13 thevery end of July. Thereason | was -- 13 example of thefraud. He agreed that Krah
14 when we wrote this complaint that I'm putting 14 misrepresented that data, that there were not
15 early August is because the FDA cameinon 15 four -- | mean, there were four plaques there
16 August 6th, and | knew it was about a week or 16 because the cell monolayer wasthere. Krah
17 within aweek of that meeting with Emini. 17 was saying no cell monolayer, torn cell
18 Q. Itsaysherethat you 18 monolayer. You couldn't accept four plagues,
19 "..brought actual testing samples and plaque 19 that the cells were missing.
20 counting sheets to demonstrate to Emini the 20 Q. What elsedid you discuss with
21 fraudulent testing that Krah was directing.” 21 Emini after that?
22 And"Emini agreed that Krah had falsified the 22 A. | think we answered this pretty
23 data” 23 detailed in an interrogatory. | can go
24 Can you describe in more detail 24 through that and confirm that everything we
25 what happened at that meeting with Dr. Emini? 25 said there wastrue.
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2 Q. Just what you remember. 2 I'm sure | left afew nuggets
3 A. | remember that we put the 3 out of that, but it was that type of meeting.
4 answer pretty well in an interrogatory, but 4 Assoon as| walked out the door, Suter was
5 hereyou go. 5 theresaying, You'll gotojail if you call
6 So Emini said, yeah, he 6 theFDA.
7 misrepresented the data. And | explained that 7 | mean, that's just off the top
8 Krah was committing fraud. That amongst other 8 of my head. If youwant to give methe
9 things, he was fasifying the pre-positive 9 interrogatory, maybe -- | don't know.
10 rate. | can't get the exact order probably 10 Q. Inwhat situation would the use
11 correct on this, but Emini's response was to 11 of anti-1gG be appropriate, you said if we had
12 order me not to call the FDA because he knew 12 used a non-immune serum control?
13 my solution was to have the FDA comein and 13 A. What | said wasif Krah, if the
14 setthisstraight. He ordered me not to call 14 assay had involved a non-immune serum control
15 the FDA. Hesaid instead he would put 15 instead of amock control, it would not have
16 together an independent investigation. | 16 counted such a high amount of nonspecific
17 objected that he couldn't possibly put 17 interactions. It wouldn't have been so
18 together an independent investigation because 18 nonspecific. Nonspecific interactions are
19 if people were receiving their paychecks from 19 when virus neutralization occurs by
20 Merck, that biased it. And besides, the FDA 20 anti-bodies which are not mumps antibodies,
21 wasthe best to do an independent 21 arenot specific mumps antibodies. Krah was
22 investigation. Hetold me that under no 22 very awarethat the assay had avery low
23 circumstances should | call the FDA. 23 specificity. | mean, the -- that the low
24 | tried to explain to him that 24 specificity was required to get a high amount
25 Krahwasunder alot of pressure; that the 25 of virusneutralization. And as Krah said,
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2 reason he had to falsify the data, that he was 2 we, meaning Merck, want that in the
3 supposed to get this done, he had to get the 3 post-vaccine results. So they took that
4 right answer, and that they were using a 4 nonspecific bump in the post-vaccine results.
5 control that counted alot of nonspecific 5 But when it also occurred in the pre-vaccine
6 effects. So they were counting false 6 results, it looked incredibly artificial, very
7 positives. | said Krah would not have to 7 artificia. Hesaid that it'sared flag to
8 falsify the data perhapsif they used a 8 the FDA that we're counting non-specific
9 non-immune serum control. He pointed out to 9 effects, that we're counting false positives.
10 me something to the effect that, look, the FDA 10 That's one of the reasons we have to cross out
11 isaware of the protocol. You don't need to 11 thefalse positive, we meaning Merck, cross
12 tell them about it. And my rebuttal was they 12 out the false positives, put pre-negativesin
13 certainly don't know that Krah is committing 13 wherethe pre-positives were. The other
14 fraud in thelab so that they could use that 14 reason wasto save samplesize. That if the
15 protocol. 15 sample size wasn't large enough, they might
16 He said, You will not call the 16 fail the criteriafor success for Protocol 007
17 FDA. 17 for the PRN test. And that was absolutely
18 | just said, you know, if you 18 critical to get this stuff successful so that
19 can give me ascientific reason why we're 19 they could, what did | say, correlate ELISA to
20 using the rabbit antibodies without a 20 it so that they wouldn't have to do this PRN
21 non-immune serum control such to cause Krah to 21 anymore.
22 fasify that data, | said | won't call them. 22 Q. Areyou aware of whether or not
23 He said it's a business 23 Dr. Emini did put together an independent
24 decision. And then | was moving towards the 24 investigation at the company into your
25 door. Hesaid, You will not call the FDA. 25 alegations?
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2 A. Yes, | had to testify before 2 Q. I'mgoing to show you what I'm
3 it. AndI'm not using the legal term testify, 3 going to mark as Krahling-20.
4 because we weren't under oath, but that's what 4 A. Canl reviewit?
5 it seemed like. 5 Q. Yes, youcan.
6 Q. Soyouwereinterviewed by the 6 A. Okay.
7 individualsinvolved or running the 7 Q. Canyoutell mewhat thisis
8 investigation? 8 and whether you created it?
9 A. Yeah. Yeah. Therewas-- do 9 A. | definitely created this.
10 you want meto tell you who was there at it? 10 Thisisme updating my resume, | think you
11 Q. Uh-huh. 11 referredtoitasaCV, after my employment at
12 A. | mean, do you want meto tell 12 Merck concluded.
13 you who was at the internal audit? 13 Q. Andwhat did you use thisfor?
14 Q. | wanttoknow if you were 14 A. Didn'tuseit for anything. |
15 interviewed by -- 15 never sent it to anyone, never gaveit to
16 A. | wasinterviewed. 16 anyone.
17 Q. Did you provide truthful 17 Q. Sowhy did you createit?
18 information in that interview? 18 A. | wasupdating it. | have more
19 A. Oh, my God, yes. 19 publications on the back.
20 Q. You said you had conversations 20 Q. I'msorry?
21 with your other lab colleagues following the 21 A. | mean, theré'salot more
22 interviews? 22 publications on the back than the one you
23 A. Andbeforeit. They werevery 23 showed me earlier.
24 nervous. Suziesaid that shewasjust a 24 Q. You updated your work at Merck
25 contract employee. If she went in there and 25 | see. Correct?
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2 toldthetruth, she'd befired. Everybody was 2 A. Yes
3 nervousabout it. Frank waslike, | can't 3 Q. Andyou described your work as
4 affordtolose my job. Jill was nervous. 4 manufactured data to protect Merck's exclusive
5 Jill had some sort of -- she had some sort of 5 licenserights and you have extensive lab
6 injury and she said that Alan was giving her a 6 experience and experience identifying
7 tough time about how she would get paid, 7 eiminating bias including methodol ogy
8 thingslikethat. Shefelt that her -- it 8 designed specifically to produce a
9 might get denied if she said anything. And 9 pre-determined result, ad hoc manipulation,
10 so, you know, it was like everybody do what 10 and confirming bias.
11 youwant. We're like, we understand whether 11 What was the purpose of putting
12 you're going to tell the truth or not. 12 thisresume together with that information?
13 After the meeting, Suzie came 13 A. Toupdate my resume.
14 out and said | told the truth, | told them the 14 Q. Butyou never did anything with
15 truth about it and they threatened to fire me. 15 it?
16 And then we had a meeting with that. That's 16 A. No. | didn't useitto apply
17 the most adamant thing | remember because she 17 forajob. | just updatedit. The statements
18 was so upset that they threatened to fire her. 18 aretrue.
19 But she stuck to her guns and told the truth. 19 Q. That wasn't really a question,
20 - - - 20 but | understand that you think that they are
21 (Exhibit Krahling-20, Resume, 21 true
22 RELATOR_00002770 & 00002771, was marked 22 | want to go to your revised
23 for identification.) 23 interrogatories where you do delineate your
24 - - - 24 descriptions -- | mean, your telephone calls
25 BY MS. DYKSTRA: 25 withthe FDA. I'll mark these as Krahling-21.
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2 -- - 2 neutralization assay."
3 (Exhibit Krahling-21, Relator 3 Isthat accurate?
4 Stephen A. Krahling's Responses and 4 A. 1thinkit's accurate.
5 Objections to Merck's Revised First Set 5 Q. Andinyour response to the
6 of Interrogatories, was marked for 6 revised interrogatories on page 44, in answer
7 identification.) 7 --indescribing your discussions with the
8 - - - 8 FDA, you say you spoke to two unidentified
9 BY MS.DYKSTRA: 9 employees at the Philadelphia branch of FDA
10 Q. Soitlookslike interrogatory 10 about topics related to the allegations in the
11 14 which appears on page 44, beginson 11 amended complaint regarding the mumps vaccine.
12 page 39. But | want to focus on your 12 A.  Whereareyou at on this?
13 discussionswith the FDA. | believe those 13 Q. Inthemiddle of the page on
14 begin at the bottom -- actually the top of 44. 14 page 44.
15 A. Sowhat interrogatory number is 15 A. What doesit start with?
16 it? 16 Q. "Reator spoke..."
17 Q. 14 17 A. Okay. Canyou go again?
18 A. Sol'dliketo read it. 18 Q. Ijustreadthefirst line, you
19 Q. Sure. Takeyourtime. I'm 19 spoketo two people at the FDA. You say the
20 going to ask you about your discussions with 20 first contact was with the Philadel phia branch
21 theFDA. 21 of the FDA on June 19, 20017
22 A. Youmean| can skip the | spoke 22 A. Yeah. Yes
23 with -- that stuff? 23 Q. And remind me what you conveyed
24 Q. Yeah, you can skip it the other 24 tothe FDA during that first phone call. And
25 people. | just want to focus on your 25 I'mgiving you thisin case this refreshes
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2 conversations with the FDA at the moment. 2 your recollection.
3 A. Okay. 3 A. That Krah'slab was committing
4 Q. I'mgoingto mark one 4 fraud, Merck was committing fraud.
5 additional document we're going to look at at 5 Q. Didyouidentify any other
6 the sametime asthat, which is Krahling-25, 6 individuals other than Dr. Krah in that phone
7 which also discusses your conversations with 7 cdl?
8 FDA. 8 A. | don't remember. It wassuch
9 A.  lreadit. 9 ashort call.
10 - - - 10 Q. Yousay it was 15 to 20 minutes.
11 (Exhibit Krahling-25, 11 A. Yeah, but alot of that was who
12 Handwritten notes, RELATOR_00001044 - 12 iscalling, what's your contact information,
13 00001047, was marked for identification.) 13 where do you work, the address of the place.
14 - - - 14 Thingslikethat. A lot of it was setting up
15 BY MS.DYKSTRA: 15 away that we would be able to contact again
16 Q. Soinyour -- in the document 16 when she had a more appropriate person for me
17 that we labeled 25, you note in the second 17 totakto.
18 paragraph that "In July 2001 | notified Bob 18 Q. Soshe, the FDA employee,
19 Suter, Human Resources, and Emilio Emini, 19 contacted you or you contacted her a second
20 vice-president of Vaccine Research, that | 20 time about amonth later?
21 intended to call the FDA to report Merck for 21 A. Probably within the next month.
22 fasfyingdata. Atthetime, | had already 22 I'mnot sure. What | can say isthere were at
23 contacted the FDA twice and reported Merck for 23 least another phone call to set up -- she was
24 ingtituting a policy to fraudulently lower the 24 setting me -- trying to set up a conference
25 pre-positive rate in the mumps anti-1gG 25 call where I'd be talking to her and someone
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2 she said would be more appropriate to talk to 2 bottom of page 44.
3 than someone who answered the phones there. 3 A. Okay, I'mthere.
4 Q. Do you know who you talked to 4 Q. You"..witnessed Krah
5 inthat second call or who the person that 5 destroying garbage bags full of experimental
6 was-- 6 plates..."
7 A. | havenoidea 7 A. Uh-huh.
8 Q. -- more experienced? 8 Q. Youagain called the
9 A. |don'trecal. 9 Philadelphia branch office of the FDA and
10 Q. You didn't take any notes of 10 spoke the woman who you spoke with on previous
11 those phone calls? 11 occasions and reported what was happening?
12 A. | was holding the phone and 12 A. Yes
13 talking. 13 Q. Isthat accurate?
14 Q. Wheredid the phone call -- 14 A. Waél, | reported that the --
15 wherewereyou at the time you made these 15 that evidence was being destroyed. So the FDA
16 calls? 16 needsto comein and review it so that he
17 A. Intheparking lot, Merck's 17 couldn't destroy al the evidence. Krah was
18 parkinglotin my car. 18 destroying the evidence the morning after |
19 Q. Youdon't have any notes of the 19 met with Emini. So things went fast there. |
20 phone calls? 20 met with Emini, Krah shows up early, is
21 A. Wédll, thefirst couple of phone 21 destroying stuff. | called the FDA and said
22 callsthere wouldn't have been any notes. But 22 you need to comein, evidenceis being
23 | wasreporting to them what | knew to try and 23 destroyed. Shesaid it took afew days and
24 get them to comein and do an investigation. 24 then they showed up August 6th.
25 | wasn't detailing for them every step of 25 Q. SoKrahdidn't-- Krahdidn't --
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2 scientific misconduct or fraud | saw. The 2 according to you, Krah did not start
3 point wasto say fraud is occurring, thisis 3 destroying evidence until after you meet with
4 whereit'sat, comein and investigate it. 4 Emilio Emini?
5 Q. And then at the top of page 45, 5 MR. SCHNELL: Object to form.
6 your answer, you state that "Relator urged her 6 THE WITNESS: Thefirst timel
7 to get the FDA to conduct an on-site 7 ever saw him show up early to work that
8 inspection and interview him and his 8 early, thefirst time | saw him
9 co-workersin Krah'slab. Shetold him...," 9 autoclave, destroyed plates for a study
10 you, "...that putting together an FDA 10 that was ongoing, was the day after |
11 inspection...to visit Merck would take a few 11 met with Emini. And Krah had
12 days" Isthat accurate? 12 previoudly told me that there was a
13 A. Yes 13 need or an obligation to preserve the
14 Q. Any other conversations with 14 Protocol 007 study results and
15 the FDA prior to the inspection? 15 materials that we were generating. So
16 A. No. 16 | knew that that wasirregular for a
17 Q. At the bottom of page 44 in one 17 few different reasons. At the very
18 of your phone callsit says that you called 18 least | wanted to call the FDA because
19 the Philadelphiabranch and reported that Krah 19 the very obvious thing was that the
20 wasdestroying garbage bags full of 20 plates were destroyed after he ran the
21 experimental plates from the mumps 007 testing 21 autoclave.
22 project. Isthat accurate? 22 BY MS DYKSTRA:
23 A. Whereareyou at on this? 23 Q. If you go back to the
24 Q. It'sthebottom. It says, 24 complaint. If you can go back to the
25 "Several weekslater, after Relator...," 25 complaint, we can go -- we're done with that
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2 document. 2 theFDA that did the talking.
3 A. Isn't thisthe complaint? 3 Q. How long was the conversation
4 Q. Those are your interrogatory 4  between the FDA -- how long -- what happened,
5 answers. 5 you witnessed the FDA interviewing Dr. Shaw
6 MR. SCHNELL: Lisa, we've been 6 andDr. Krah?
7 going an hour, so whenever agood time 7 A. They were questioning Krah, and
8 for abreak. 8 Shaw was standing there. And | waswriting
9 BY MS.DYKSTRA: 9 notesasfast as| could on what the FDA
10 Q. Whenyou -- you document in 10 person was saying and what Krah was answering.
11 your complaint the FDA's inspection on 11 And then when Krah ran out of the room, Shaw
12 August 6th. Correct? 12 tried to cover an answer and | just kept
13 A. Whereisthat at? 13 writingwhat | had. | mean, the fact that |
14 Q. That'son page 20, paragraph 59. 14 was taking contemporaneous notes of exactly
15 A. 20, paragraph 59. Okay. 15 what | heard, we should go to those. | mean,
16 Q. Describe to me what happened 16 can't -- that would be a pretty good record of
17 when the FDA cameto Merck. 17 what happened.
18 A. Doyouwant meto read 18 Q. How long wasthat conversation
19 paragraph 60? 19 about, approximately?
20 Q. If youthink it would help you 20 A. | couldn't guess. My
21 refresh your recollection, you can. 21 adrenaline wasrushing. Isthat written
22 Otherwise, you can just describe it asyou 22 somewhere?
23 recadl it. 23 Q. Waéll, in paragraph 62 of your
24 A. 60 describesit. 24 complaint you say that "The entire interview
25 Q. Okay. 25 with Krah and Shaw was short, probably less
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2 A. Youwant, like, where | was at? 2 than half an hour."
3 Q. Yes, where were you standing, 3 A. | wasgoing to say | thought it
4 wherewas Dr. Krah. Explainin your own words 4 waslessthan half an hour. It wasn't -- |
5 what happened when the FDA arrived. 5 mean, | didn't sit there for an hour.
6 A. Suziecameback, | wasinthe 6 Q. Solessthan ahalf an hour?
7 back lab and Suzie came back and said the FDA 7 A. Yeah
8 washere, | had to come up to the front lab. 8 Q. TheFDA interviewed Dr. Krah
9 And | waskind of shocked, and she grabbed me 9 and Dr. Shaw for less than half an hour?
10 by thearm and drug me and said | had to go to 10 A. Yeah. 20 minutes, haf an
11 thefront lab which is where my desk was. So 11 hour. Maybe 20 minutes-ish. Lessthan half
12 | went to my desk which was right where the 12 anhour.
13 meeting was happening. It wasright -- my 13 Q. Andthe FDA did not talk to you
14 desk was, desk/office computer, was right 14 or Joan WIlochowski or other members of the
15 where Krah and Shaw were being questioned by a 15 dtaff at that time. Isthat correct?
16 woman from the FDA. So | sat down and just 16 A. No, they didnttalk tousat
17 started taking notes. 17 thattime.
18 Q. Wasit onewoman or more than 18 Q. Foallowing theinterview -- so
19 one person? 19 you weretherefor the entire interview.
20 A. | know one woman was talking. 20 Correct?
21 | think a second woman was there. But | 21 A. |don'tknow. Butthey were
22 didn't -- | hadn't recognized the woman, so | 22 aready talking when | went there, so | would
23 don't know if she'sfrom the CDC or Merck at 23 say | wasn't there for the whole interview
24 thetime. CDC -- whether she was from FDA or 24 since--
25 Merck at thetime. There was one woman from 25 Q. Soyou missed the beginning of
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2 theinterview? 2 But, | mean, | was cut off from seeing data at
3 A. | don't know how much | missed, 3 that point.
4 but | must have missed at least however it 4 MS. DYKSTRA: Okay. We can
5 started. | don't know when | picked it up. 5 take a break.
6 Q. What happened after you 6 VIDEOGRAPHER: Thetimeis
7 witnessed that interview? 7 5:10. We're going off the video
8 A. What do you mean after? 8 record.
9 Q. Youtook notes of the FDA's 9 - - -
10 interview, you said Dr. Krah |eft the room? 10 (A recess was taken.)
11 A. Heleft theroom and at some 11 - - -
12 point he came back. And toward the end of 12 VIDEOGRAPHER: Thetimeis
13 that interview, they were still walking 13 5:27. We're back on the video record.
14 around. They walked through the lab somewhere 14 - - -
15 andleft. They at least left where the lab 15 (Exhibit Krahling-22,
16 was. 16 Handwritten notes, RELATOR_00001072 -
17 Q. TheFDA left thelab? 17 00001080, was marked for identification.)
18 A. Yeah. | don't know if they 18 -- -
19 |left the premises. They may have been 19 BY MS.DYKSTRA:
20 inspecting some other area. They left wherel 20 Q. Mr. Krahling, I'm marking as
21 was, and they weren't in the back lab either. 21 Exhibit 22 what | believe might be your notes
22 Sol don't know where they went. But they 22 of the conversations you overheard with
23 waked away. The FDA with Krah and Shaw, 23 Dr. Krah, Dr. Shaw and the FDA. Can you just
24 those people moved out. 24 take alook and confirm that that's what that
25 Q. Areyou aware of any other 25 is? Can| seethat for one second? Isthat
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2 portion of the FDA inspection that they did on 2 thehighlighted version? Let me giveyou a
3 August 6th, or did you witness any other 3 cleaner version. Put aclean version there.
4 portion of an inspection on August 6th? 4 Thereyou go. Thanks.
5 A. | didn't witness any other part 5 A. Allright.
6 of theinspection. 6 Q. Aretheseyour notes?
7 Q. Did you witness any other 7 A. They'redl my notes, yes.
8 ingpections on any other days by the FDA in 8 Q. Arethesethe notes you took
9 connection with your allegations? 9 during the FDA inspection on August 6, 20017?
10 A. | didn't witness any other 10 A. Thefirst five pages are.
11 inspections. 11 Q. What are the other pages, 1077,
12 MR. KELLER: Lisa, it'sbeen 12 78, 79 and 80?
13 over an hour, can we take a break? 13 A. 1 couldguess. Do youwant me
14 MS. DYKSTRA: Let meask one 14 to guesswhat they are?
15 more. 15 Q. Wadll, arethese your notes?
16 THE WITNESS: She can get done 16 A. They're notes, but they're not
17 with this. 17 from when the FDA people were standing right
18 BY MS.DYKSTRA: 18 there.
19 Q. Didyou compile any data-- did 19 Q. Okay. Do you recall what these
20 the FDA request any datafrom Merck in 20 arefrom, these notes?
21 connection with your allegations? 21 A. No. The second ones?
22 A. | wouldn't know that. Wait. 22 Q. Yes, the second 1077 to 1078.
23 No, | mean, Krah indicated that they had to 23 A. Yeah, the neater ones. No, |
24 respondtoit. Sol mean, | would know that 24 don't recall what those were.
25 they had to do something in responseto it. 25 Q. Itlook likeit says FDA and
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2 Dave, FDA and Dave. Isthisnot arecitation 2 think of or just --
3 of what occurred between the FDA and David 3 Q. Let'sgoonebyonesol can
4 Krahand Alan Shaw? 4 follow up on what you just noted and then you
5 A. They're not the contemporaneous 5 can think of another, we can talk about that
6 notes| took at thetime. Thefirst five 6 too.
7 peagesare. 7 You said that Krah was going to
8 Q. Youcan put that aside. If you 8 provide some work in response to the FDA
9 gobackto-- 9 inspection. You're not sure what that was
10 A. Thewhole document aside? 10 because you were working around providing him
11 Q. Yes, the whole document. 11 data. Soisit you're not sure of anything
12 If you could go back to 12 that you did may have been given to FDA or you
13 Exhibit 6 and 7 which are your responses and 13 don't know what he gave to the FDA so you
14 objectionsto Merck's requests for admissions 14 can't answer?
15 and your supplemental -- or anendments to 15 A. Hetold usthat in responseto
16 those? 16 the FDA coming in, they may have to do some
17 A. 6and7? 17 things like you're talking about gathering
18 Q. Yes 18 counting sheets or doing things like that. |
19 A. lhave6and?. 19 would have been involved in gathering the
20 Q. Inresponse to request number 20 data. | don't know how he used it.
21 41 whichison page 18 of your origina 21 Q. Doyou recal gathering data
22 answers, request 41 states, "Admit that you 22 for Dr. Krah following the inspections?
23 were not involved with responding to the FDA 23 A. | don't specificaly recall
24 on behalf of Merck following the FDA's 24 what | would have done in support of doing
25 inspection of Merck's facilitiesin August 25 that, no.
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2 and/or September 2001." And you deny that 2 Q. Do you remember, isthere
3 request. 3 anything else that you think you may have done
4 Can you tell me the basis for 4 torespond to the FDA's questions following
5 your denial? There'sno -- nothing in the 5 their inspectionsin August or September 20017
6 supplemental responsethat | saw? 6 A. Yesh
7 A. Okay. I'mgoing to read that. 7 Q. What else did you do?
8 Q. Sure. 8 A. Therewere meetings held
9 A. Okay. Now, what's the question 9 throughout Merck that we were informed that we
10 again? 10 had to attend one of the meetings. The
11 Q. Weasked you to admit that you 11 meetings were to tell us what and how to
12 were not involved with responding to the FDA 12 respond the FDA if they talked to us. So they
13 on behalf of Merck following the FDA's 13 wereimpromptu assemblies and we were being, |
14 inspection of the Merck facilitiesin August 14 wouldn't say lectured, but we were being told
15 or September of 2001, and you denied that. 15 what we need to do, what we're allowed to not
16 Canyou tell methe basis of why you denied 16 do. We were being coached on how to talk to
17  that? 17 the FDA or deal with the FDA in the event that
18 A. | cantell you one of the 18 they came and talked to us and wanted data.
19 bases. Krah'slab was expected to do some 19 Q. Who held that meeting? Who
20 work in response to the FDA inspection. I'm 20 held that meeting and who spoke at the meeting?
21 not sure what that was because he wasn't 21 A. What | remember about the
22 talking to metoo much, but | still had to do 22 meeting is that we were told we had to go to
23 work around providing him data or things to 23 it. Wherever we went, we ended up walking to
24  that to -- for him to submit or talk to his 24 it. And| ended up -- weran into DeeMarie
25 superiors. Also -- you want asmany as| can 25 whowasinadifferent lab. So her lab, she
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2 was attending the same meeting we did. So it 2 Q. And after the FDA camein?
3 was-- | can't say it was company wide, but it 3 A. | put the plates back because
4 wasn't restricted to Krah'slab. So | believe 4 it wasn't my place to have them out of where
5 Joan might have been at that one, too. And we 5 they were designated. | still saved
6 sat with agroup of, you know, more than just 6 photocopies of the counting sheets and
7 Krah'slab. | mean, there was alarger group 7 protocolsthat | had to preserve them. And
8 of people. | don't know who the person was 8 some of the question is broad to the fact that
9 taking, but he wastrying to -- he was giving 9 |didalot after | left Merck to try and
10 adiscussion of how to talk to the FDA if they 10 preserve-- lot, that's vague, too. | tried
11 comeinand ask for data. And | remember 11 to preservetheinformation | had in casel
12 someone approached him, took over the thing, 12 would be able at some point in the future to
13 took over speaking and said the FDA has no 13 show the FDA or CDC.
14 right to look at my notes. And he was saying 14 Q. What information are you
15 my meaning his notes. He was lecturing on 15 talking about you preserved after you left
16 they don't have the right, what gives them the 16 Merck?
17 right. They can't look at this data. 17 A. Thehard copies of documents,
18 Q. Youdon't remember who that 18 photocopies of documents.
19 was? 19 Q. Didyou ever provide those to
20 A. No. 20 theFDA or the CDC, those hard copies of
21 Q. But somebody from Dr. Krah's 21 documents you took or photocopied from Merck?
22 lab? 22 A. After | left Merck?
23 A. No, no, someonel didn't know. 23 Q. Yes
24 | don't think he was a designated speaker. 24 A. No.
25 They werejust -- it wasn't very organized. 25 Q. Didyou ever provide those
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2 People started talking about what rights do we 2 photocopies of Merck -- were they photocopies
3 have, do we have to show the FDA stuff, things 3 of Merck counting sheets?
4 likethat. How to respond to it. 4 A. Aot of it wasthe produced
5 Q. Wasthere anything that you did 5 documents that you've seen.
6 that you actually prepared documentation wise 6 Q. Butdidyou ever provideit --
7 to submit to the FDA in response to their 7 other than providing it to usin litigation,
8 ingpectionsin August and September of 2001 8 did you provide that to FDA or CDC at any
9 other than pull together counting sheets? 9 pointintime?
10 A. Canyou repeat that? 10 A. Wadl, when | worked there,
11 Q. Yes. Wasthere anything that 11 those things would have been available to the
12 you did, that you actualy prepared, 12 FDA if welooked at them. So | was preserving
13 documentation -- any -- I'm sorry, I'll strike 13 themthen. But | didn't independently go and
14 that. 14 show those documents to anyone outside of
15 Was there any documentation 15 counsel.
16 that you prepared to be provided to the FDA in 16 Q. You can put these aside for the
17 responseto their questions raised in the FDA 17 moment.
18 inspection in August and September of 20017 18 Following the FDA inspection on
19 A. Sol didn't start gathering -- 19 August 6th, were you still discussing with
20 | gathered information like photocopying 20 Dr. Shaw or Dr. -- or Mr. Suter leaving the
21 counting sheets and preserving them. When 21 lab and negotiating some kind of severance
22 Krahwas destroying plates, | tried to salvage 22  agreement?
23 some and hide them so they wouldn't be 23 A. I'mnot sure what you're
24 destroyed. Sothosethings| did before the 24 talking about by severance agreement. | think
25 FDA camein, trying to preserve them. 25 | know what you're talking about. After the
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2 August inspection by the FDA, | still had 2 A. | would not characterize that
3 communications with Bob Suter and Alan Shaw 3 asoffered. Hewasforced to try and take me
4 about how | could get out of Dave's lab. 4 there. And Shaw wasforcing meto go there.
5 Q. Anddid you look for other 5 Q. What do you mean forcing you to
6 opportunities at Merck? 6 gothere?
7 A. What to you mean by "opportunities'? 7 A. Shaw said | had to go and take
8 Q. Other places within the company 8 thatinterview. And Conley said that he was
9 towork other than Dave's lab. 9 forced to have me work there.
10 A. 1didlook totry to moveto a 10 Q. What did Dr. Conley'slab do?
11 lab outside of Dave'slab and outside -- | 11 A. | don't remember.
12 believeit was outside of Alan'sjurisdiction. 12 Q. Didyouinterview or talk to
13 I'm not sure that's the right word, but to 13 any other employees at Merck about working in
14 move out of there but still stay at Merck. 14 another lab other than Dr. Conley?
15 There was aperiod of time were| sought that 15 A. Wait, what was that again?
16 asasolution to be able to stay there. 16 Q. Didyou interview with somebody
17 Q. Didyouinterview in other labs 17 called Dr. Sepp-Lorenzion or talk to
18 at Merck? Did you interview for other lab 18 Dr. Sepp-Lorenzion about working in hislab?
19 positions at Merck other than Dr. Krah's lab? 19 A. That name sounds familiar.
20 A. Canyou defineinterview? You 20 Yeah. | found my owninterview or | found a
21 mean like aformal where | applied for it or 21 placethat | wanted to go. At one point Shaw
22 how do you mean that? 22 wasforit. At another point heinformed me
23 Q. 1think you said you were 23 that that would never happen. So | don't know
24 looking for work within Merck but outside of 24 the chronology of that. But at some point he
25 Dr. Krah'slaw. Isthat correct? 25 said I'm never going there.
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2 A. Yes 2 Q. What lab wasthat? What
3 Q. What did you do to that end? 3 position was that?
4 A. Wsdl, let megiveyou an 4 A. Itmay havebeen --itwasa
5 example. Shaw forced meto take an interview 5 placethat | had found the interview for. |
6 with some guy, | think hisnameis Conley. 6 can'tredly say. It may have been that or it
7 So--1mean, | don't know if | count that as 7 may not have been that. | shouldn't guess at
8 aninterview because Conley in the interview 8 that point.
9 said he had no option but to interview me and 9 Q. But you found another position
10 | wastoldthat | had to go for theinterview. 10 at Merck that you wanted to take?
11 It wasn't readly aninterview because he just 11 A. | don'trecal the exact
12 said, If you want to work here, you're hired. 12 details, but when Alan said that | can remain
13 And | asked him, | said, Why 13 inthelab and have Dave continue to retaliate
14 would you hireme? | don't have the kind of 14 or | can quit and take the money, | said that
15 background that's real specific to what he's 15 therewas -- you know, in addition to trying
16 doing. 16 to defend myself by saying that he shouldn't
17 He said, you know, when the 17 support Krah's retaliating against me, | said
18 executive director, vice president calls you 18 that there should be an option for me to move
19 up and tellsyou to hire somebody or they'll 19 outside of Krah'slab but stay at Merck. He
20 cometoyour lab, youdoit. And | said--1 20 said | had one of the two options he named,
21 really appreciated his honesty. | said, | 21 and| couldn't take thefirst one. And he
22 can't take aposition in your lab. 22 wanted meto come back and at least
23 Q. Soyou were offered a position 23 acknowledge as an option that taking money and
24 inDr. Conley'slab but you decided not to 24 leaving was an option that | should pursue.
25 takethat position? 25 But for awhilein there, | thought naively
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2 that maybe | could move out of Krah'slab into 2 Q. Did you discuss something --
3 another lab and till remain at Merck after 3 after you sent thise-mail, did you discuss it
4 therest of usin Krah'slab had been able to 4 with Dr. Shaw?
5 stopthefraud. Beyond that with -- the name 5 A. September 25th, that islate.
6 yousaid, I'mnot -- | mean, | don't remember 6 | don't know. Thiswas after | refused the
7 al the details. 7 push to Conley'slab and he was -- he pushed
8 Q. Soyouwere offered ajob with 8 meto at least accept as an option getting
9 Dr. Conley but you did not take that offer? 9 paidtoleave. AndI changed the
10 A. I'mpretty surethat | said | 10 nomenclature. My proposal was to change the
11 would not characterize it as being offered a 11 nomenclature and say if that's the way | have
12 job. 12 togoforward, you can't call it adouble
13 Can you read back my response 13 bonus, you haveto call it a severance.
14 tothefirst time she asked that? | thought | 14 - - -
15 did. | want to be correct. 15 (Exhibit Krahling-24, E-mail
16 - - - 16 string, RELATOR_00000747, was marked
17 (A discussion off the record 17 for identification.)
18 occurred.) 18 -- -
19 - - - 19 BY MS.DYKSTRA:
20 (Exhibit Krahling-23, 9/25/01 20 Q. I'mgoing to show you what I've
21 E-mail, RELATOR_00000745, was marked 21 marked as Exhibit 24. It is a September 28,
22 for identification.) 22 2001 -- September 27th and 28th, 2001, e-mail
23 - - - 23 between you and Dr. Shaw. Inthefirst email
24 BY MS.DYKSTRA: 24  at the bottom, when you've read that...
25 Q. I'mgoingto mark aswhat | 25 A. First email on the bottom?
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2 think is Exhibit 23 is a September 25, 2001, 2 Q. Uh-huh.
3 emall fromyou to Dr. Shaw. Takealook at 3 A. What do you got?
4 that. 4 Q. So other than these e-mails
5 A. Okay. 5 back and forth, did you discuss with Dr. Shaw
6 Q. Sointhise-mail you statein 6 inperson at thistime your proposal for a
7 the middle of the paragraph, The company is 7 severance package?
8 notinapositiontofiremeand!l amnotina 8 A. ldon'trecal if | talked to
9 position to be unemployed. However, if you 9 himin person around the end of September.
10 put together a package that includes afair 10 Q. Andthenit saysat the top of
11 severance and aso the 'bonus' that I'm sure 11 the page, If you are seriously considering my
12 everyonewill get after I'm gone, | will in 12 proposal, then | need to know before | meet
13 turn-- | will inreturn give you aletter of 13 with my lawyer this afternoon.
14 resignation and asignature stating | will 14 Do you see that?
15 never pursue litigation against the company. 15 A. | seethat.
16 Do you recall writing that? 16 Q. Whowasyour lawyer that you
17 A. | don't recall writing this 17 retained?
18 exact thing, but this looks right. 18 A. When| wasleaving Merck, |
19 Q. Did you discuss this with Shaw, 19 obtained alawyer, her nameis Tonia Torquato,
20 Dr. Shaw at thistime aswell or just e-mail 20 but this-- my proposal wasreally, it was my
21 himthisinformation? 21 acceptance of Alan's push to voluntarily
22 A. Wediscussed thisin person 22 resign. My proposal was to change the
23 beforehand when he said that | had to -- that 23 nomenclature.
24 my only solution wasto voluntarily resign and 24 Q. Butitsaysthiswasyour
25 take the double bonus. 25 proposal, and | think in the September 25th
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2 email you stated that if you put together a 2 met with meto tell me| need to be careful,
3 package that includes afair severance and 3 that | should be worried.
4 asothe"bonus' I'm sure everyone el se will 4 Q. Who did they think was going to
5 get, | will inreturn give you aletter of 5 hurt you physically?
6 resignation. Wasn't that your proposal ? 6 A. They didn't say who. They just
7 A. That'shis proposal. 7 said | should be concerned about my physical
8 Q. That's hisproposal. 8 safety because what had happened was such a
9 A. Hesadif | stayedinthelab, 9 big deal and people were very -- Szczypiorski
10 | wouldn't get the money that Emini promised 10 saidvery pissed off and that | should be very
11 mewe had already earned. Emini had promised 11 concerned. | wastalking to Kevin at the bar
12 usadouble bonuswhen it was finished. Alan 12 right next to the -- right next to Merck.
13 wassayingif | stayed there, I'd never get 13 And, you know, that was when | previoudly told
14 that money. And he said if | leave, you can 14 you | had talked to him about the allegations
15 havethe-- that | could have the double 15 of fraudinthelab. A lot of that happened
16 bonus. 16 then. Hesaid, | told you. Hesaid, | told
17 My proposal wasthat it -- you 17 you all along you have to be careful of
18 know, he wanted me to accept that just as an 18 Colleen and Mary and things like that. He was
19 option before | left the meeting, and | didn't 19 very concerned about my safety. | thought |
20 do that back in Jduly. 20 was-- you know, he'sagood guy to warn me.
21 Q. Do you know what the value of 21 I'mnot saying | agree with him. But that
22 the double bonus was? 22 stuff weighs on your mind, you keep hearing
23 A. Can| finish my answer on that 23 it. Frank said that | would be -- he said he
24 one? 24 would never get in the car with me because he
25 Q. Sure. | thought you were done. 25 thought it would blow up.
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2 A. No. That was -- the proposal 2 So, yeah, by the end of
3 totake money to leave Merck was Alan's. My 3 September | waswilling to say, Alan, | will
4 ideawasthat in order for meto accept this 4 listento -- you say | have to leave and take
5 asan option and talk about it, you can't call 5 money. Call it aseverance and let'stalk. |
6 itadoublebonusandleave. You haveto-- 6 wanted to go out of there. The FDA had come
7 you could say bonus, severance. | didn't like 7 in.
8 thenomenclature. But | wastrying to tell -- 8 Q. Soyouretained -- what was
9 show him | was playing ball because he said, | 9 your lawyer's name again, Tonia?
10 want you to come back to me and tell me that 10 A. 1think Tonia-- | don't know
11 you won't sue us, that you take that back, and 11 how to say her last name.
12 thiswasin mid July, and that you'll at least 12 Q. ToniaTorquato, T-O-R-Q-U-A-T-O --
13 consider taking money to voluntarily resign, 13 A. Soundsright.
14 toconsiderit. | said you have to change the 14 Q. --from Donaway Weyandt in
15 nomenclature to severance. And by thistime 15 State College, Pennsylvania, near where you
16 inlate September, | was seriously concerned 16 live?
17 over staying there physicaly. 17 A. | believe shewasin State
18 Q. Wereyou threatened physically? 18 College. | don't remember all the details.
19 A. Different Merck employeestold 19 Q. How many times did you meet
20 methat | should be scared for my physical 20 with her in connection with your severance
21 weéll-being. 21 agreement or your separation agreement from
22 Q. Whotold you that? 22 Merck?
23 A. Frank Kennedy and Kevin 23 A. Not very often. But | don't
24 Szczypiorski at two different times. Well, 24 recall the exact number of times.
25 Frank Kennedy numerously. Kevin Szczypiorski 25 Q. My understanding is Emini --
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2 Dr. Emini initially proposed a $15,000 2 document. Correct?
3 severance agreement to you. Do you recall 3 A. Doesthat mean cc Stephen
4  that? 4 Krahling?
5 A. What are you saying? 5 Q. That meanscopied. That means
6 Q. My understanding isthat Merck 6 receiveacopy.
7 initially proposed a $15,000 severance 7 A. Sentasanemall.
8 agreement to you through your counsel. Do you 8 Q. I don't know if it was sent as
9 recal that? 9 anemail or hard copy.
10 A. | donotrecal that. 10 A. Merck had control of my e-mail.
11 Q. Doyou recall that you 11 | don't recal ever seeing this.
12 countered with a $150,000 severance proposal ? 12 Q. Soyoudon't recal ever having
13 A. 1 donot recall those details. 13 conversations with your counsel about these
14 Q. Doyourecdl that you 14 negotiations at al or just this particular one?
15 ultimately agreed on a severance package in 15 A. 1 don't recal my conversations
16 theamount of $22,224? 16 from back then. | remember | wanted to
17 A. | don't remember the details. 17 physically be away from Merck. | don't recall
18 Theonething | remember isthat | was 18 seeing this document.
19 supposed to go back to Merck while it was 19 Q. Youdon't recall making a
20 happening, and | wasisolated in asmall lab 20 demand of Merck of $150,000 for a severance
21 andtold not to have acell phone. | 21 agreement --
22 had my -- my co-workers weretelling mel 22 A. | did not make a demand.
23 needed to be worried about my lifeand | 23 Q. -- through your counsel?
24  wanted to get away from -- | wanted to 24 A. | didn't make a demand for
25 physically be away from Merck. 25 $150,000. What I'm telling youis| don't
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2 Q. I'mgoing to mark as 26. 2 recall seeing this document.
3 - - - 3 Q. Doyou recall having discussions
4 (Exhibit Krahling-26, 10/29/01 4 with your counsel about making a demand to
5 Letter, MRK-KRA00002013 - 00002016, was 5 Merck for a severance agreement and some
6 marked for identification.) 6 number of dollars, whether you don't remember
7 - - - 7 150 or not, do you remember that discussion?
8 BY MS.DYKSTRA: 8 A. | don't remember adiscussion
9 Q. Takealook at that, that'sa 9 with counsel about any number of 150. |
10 letter from your counsel to Merck's counsel, 10 didn't make ademand. What I'm telling you is
11 October 29, 2001. 11 | don't remember seeing this document. |
12 A. Who did you say it'sto or 12 don't remember ever seeing this document. But
13 from? 13 I didn't tell my lawyer -- can | say what |
14 Q. From your counsel Tonia 14 didn't tell my lawyer to do?
15 Torquato to Alexis Pinto at Merck. On the 15 Q. That'suptoyou.
16 second page under number 2 in consideration -- it 16 A. | did not make a $150,000
17 satesthat "In consideration for your 17 demand of Merck.
18 agreement to accept and abide by the terms of 18 Q. Areyou saying you didn't
19 this Agreement, Merck agrees to issue a check 19 authorize your attorney or you just don't
20 payableto you in the amount of...$150,000." 20 remember whether you authorized with your
21 Do you recall that you made 21 attorney to make ademand of $150,000 to
22 that proposal to Merck? 22 Merck?
23 A. | don'trecall seeing this 23 A. What | know isthat | wastold
24 document. 24 | had to go back, that Merck wanted me back in
25 Q. You were copied on this 25 Merck's labs while this negotiation was going
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2 onandthat | wastold | couldn't have acell 2 - - -
3 phone. Sol couldn't talk to my lawyer during 3 (Exhibit Krahling-27, Letters,
4 theday. 4 RELATOR_00001086 - 00001090, was marked
5 Q. I'mgoing to ask my question 5 for identification.)
6 again. | need you to answer my question. 6 - - -
7 A. | thought I just answered it. 7 BY MS.DYKSTRA:
8 Q. No, youdidn't. 8 Q. Soin November 26, 2001, your
9 | want to know whether or not 9 counsel -- Axel Johnson, counsel for Merck,
10 you authorized your attorney to make a 10 writesto your counsel on November 26, 2001.
11 $150,000 demand to Merck or you just don't 11 A. First pageor dl of it?
12 remember authorizing your attorney to do that? 12 Q. Youcanjust look at the first
13 A. | don'trecal ever seeing the 13 pagefirst. We'l get to the second letter
14  number $150,000. 14 &fter.
15 Q. Doyou recall having any 15 A. Whoisthis second one from?
16 discussions with your attorney Ms. Torquato 16 The second oneisfrom who?
17 about your severance agreement at al? 17 Q. Thesecond letter isyour
18 A. | don'trecall alot of the 18 counsel to Axel Johnson, November 27, 2001.
19 details back then. But | understand -- | 19 Thisishow they were produced to us.
20 remember saying | would like the money that 20 A. What'syour question?
21 they're withholding from me, that Emini had 21 Q. Sothefirst letter dated
22 said | had aready earned. And then this 22 November 26, 2001, Mr. Johnson from Merck
23 money was -- Shaw said you can be paid that 23 writesto your counsel asking that -- well,
24 money when you voluntarily resign. That's 24 thefirst -- in thefirst paragraph stating
25 what | remember about it. And that | had to 25 that the Company iswilling to modify the
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2 sign-- there was aletter sent that | had to 2 draft Agreement by modifying paragraph 11 to
3 signin order to physically be away from 3 include an obligation by the Company to instruct
4 Merck. | think that does answer your question. 4  Dr. Emini, Dr. Shaw and Dr. Krah not to
5 Q. I'msorry, | don't know about 5 disparage your client, but they're not willing
6 any letter you had to sign. Did you produce 6 to agreeto a"positive employment reference.”
7 that in discovery? 7 Do you recall asking your
8 A. I'msureyou haveit. 8 attorney to have that amendment added to your
9 MS. DYKSTRA: Wedon't havea 9 severance agreement?
10 letter so can you produce that? 10 A. | don't remember the details
11 THE WITNESS: You haveit. 11 of -- | asked her -- | wanted to get out and |
12 MS. DYKSTRA: That you have to 12 said | wanted to get away from Merck. | don't
13 stay away from Merck? 13 remember al the details.
14 THE WITNESS: That's not what | 14 Q. Do you remember that we, the
15 said. 15 company, asked for, in the second paragraph,
16 BY MS. DYKSTRA: 16 that your client return all company property,
17 Q. That you physically be avay 17 your client signed out notebooks as follows
18 from Merck? 18 MMRV331-01: notebook 31688, page 217, 218,
19 A. | hadtosignaletter in order 19 from September 21, 2001. These notebook pages
20 to be physically away from Merck because | 20 aremissing. Your client must return these
21 wanted to leave. 21 pages or identify where they may be found in
22 Q. So éafter Ms. Torquato sends 22 thelab.
23 thisletter, Merck responds. 1'm going to 23 Do you see that?
24 show you theresponse. Actualy I'm going to 24 A. | seeit.
25 show you aletter in between. 25 Q. Didyou take that -- those
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2 notebook pages out of the lab and not return 2 "..with regard to the notebook pages you
3 them? 3 referenced my client has assured me he does
4 A. 1 didn't take original notebook 4 not have any company documents. He has
5 pagesout of thelab. | had photocopied 5 indicated and assured me he has absolutely
6 documentsthat | had in my possession. But 6 placed al documentsin their appropriate
7 these arereferring to primary notebook pages. 7 places..."
8 And | returned, not returned, | never left 8 Do you recall having a
9 Merck with them. Those were put in two safe 9 discussion with your counsel about that?
10 spotsin Merck. Onewas on Krah's desk and 10 A. | don't recall adiscussion,
11 the other was the place where you get the 11 but thislookstrue. | did not have whatever
12 notebooks. These are conversations -- 12 we're defining there as company documents. |
13 Q. You'e sure you never took 13 had photocopies of documents.
14 origina documents outside of Merck? | want 14 Q. Soyou understood this to mean
15 to make sureyou stick to that answer. 15 originas, not photocopies?
16 MR. SCHNELL: Do you want to 16 A. | don't know what | thought
17 finish your answer? 17 about it back then. What I'm sayingis|
18 THE WITNESS: Let mefinish 18 didn't take any original documents. | didn't
19 this. Isthisthe -- you're talking 19 deprive Merck of the datathey had. | was
20 about correspondence back and forth 20 trying to preserve the data so that they
21 between the lawyers and you're asking 21 wouldn't continue destroying it.
22 me every little detail. We can talk 22 MS. DYKSTRA: Mark thisone.
23 about the specifics of this, but | 23 - - -
24 haven't seen these documents. | don't 24 (Exhibit Krahling-28, 11/30/01
25 recall seeing them. What was your 25 Agreement, MRK-KRA00582394 - 00582397,
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2 question about this? 2 was marked for identification.)
3 BY MS.DYKSTRA: 3 - - -
4 Q. Isityour position that you 4 BY MS.DYKSTRA:
5 never took original documents outside of the 5 Q. I'mgoing to show you what I'm
6 company? 6 marking as Exhibit 28. ThisisaNovember 30,
7 A. What are you talking about 7 2001, agreement. Isthat your signature on
8 taking? When | worked at Merck, | had 8 the bottom of page 4?
9 photocopies of documents. And one of the 9 A. Doyouwant metoreadit?
10 reasons| had that is because -- well, the 10 Q. Youmay read it, yes, if you
11 main reason | had those is because Suzie and 11 want.
12 others were asking me to preserve those 12 A. Okay.
13 documents, but | saw documents being destroyed 13 Q. Isthat your signature on page
14 and ripped up such as counting sheets. Soll 14 4, dated December 6, 20017
15 was preserving them while | worked there. 15 A. Thatismy signature.
16 These are photocopies of documents. After | 16 MS. DYKSTRA: Canwetakea
17 left Merck, | continued to preserve those 17 quick two-minute break -- five-minute
18 photocopies of those documents. 18 break?
19 Q. If youlook at the document, 19 MR. SCHNELL: Take five minutes.
20 theletter Bates-stamped 1088 to 1089. 20 VIDEOGRAPHER: Thetimeis
21 A. Sure 21 6:13. We're going off the video record.
22 Q. Whichisaletter from your 22 ---
23 counsel back to Axel. It states -- your 23 (A recess was taken.)
24 counsel writes on your behalf, 24 - - -
25 "Additiondly...," the second paragraph, 25 VIDEOGRAPHER: Thetimeis
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2 6:21. This begins disc five in the 2 INSTRUCTIONS TO WITNESS
3 videotape deposition of Stephen Krahling. 3 Please read your deposition over
4 MS. DYKSTRA: Thank you, 4 carefully and make any necessary corrections.
5 Mr. Krahling, we are finished for 5 You should state the reason in the appropriate
6 today. I think tomorrow if it works, 6 space on the errata sheet for any corrections
7 we're not going to go a full seven 7 that are made.
8 hours tomorrow. If it works for 8 After doing so, please sign the errata
9 everybody. we would propose starting at 9 sheet and date it.
10 10:00 tomorrow instead of 9:30. 10 You are signing same subject to the
11 MR. SCHNELL: How long do you 11 changes you have noted on the errata sheet,
12 think you'll -- I'm not going to hold 12 which will be attached to your deposition.
13 you to it, so we can travel -- make 13 It is imperative that you return the
14 travel plans. 14  original errata sheet to the deposing attorney
15 MS. DYKSTRA: Idon't think 15  within thirty (30) days of receipt of the
16 more than five hours. 16 deposition transcript by you. If you fail to
17 MR. KELLER: Appreciate it. 17  do so. the deposition transcript may be deemed
18 VIDEOGRAPHER: The time is 18 to be accurate and may be used in court.
19 6:21. This concludes today's videotape 19
20 deposition of Stephen Krahling. 20
21 --- 21
22 (Witness excused.) 22
23 --- 23
24 (Deposition concluded at 24
25 6:21 pm.) 25
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1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 - - - 2 with that group there because | saw them all
3 VIDEOGRAPHER: We are how on 3 together. I'm not sure when, but it was very
4 the record. 4 shortly -- they still worked there and |
5 Today's dateis May 3, 2017, 5 didn't. So that'sthewindow for that group.
6 and thetimeis 10:09 am. Thisisthe 6 Q. Anybody else that you had
7 continuation deposition of Stephen 7 spoken with that was still employed by Merck?
8 Krahling. The witness was previously 8 A. Jill DeHaven, but | don't -- |
9 swornin. 9 haveno -- | don't recall when. Not anything
10 - - - 10 remotely recently.
11 STEPHEN KRAHLING, after having 11 Q. Okay.
12 been previoudly duly sworn, was 12 A. Kirigtin Haas. Thequestionis
13 examined and testified as follows: 13 when | saw them in person, communication,
14 -- - 14 right?
15 EXAMINATION 15 Q. Communication, right.
16 - - - 16 A. Sothegenera ideahereis
17 BY MS.DYKSTRA: 17 that | knew them well when | worked there, so
18 Q. Hi, Mr. Krahling. Good morning. 18 when left, | was probably talking to them
19 A. Good morning. 19 regularly and then that faded. So the most
20 Q. You aretill under oath, you 20 recent contact with Kristin would be that up
21 understand that? 21 until recently, and it may even beincluding
22 A. Yes 22 last year, we still exchanged Christmas cards
23 Q. Yesterday we spoke about your 23 at the holidays.
24 departure from Merck. When was the last time 24 Q. That wasKristin Haas you were
25 you physically worked at the company? | 25 talking about?
Page 349 Page 351
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2 understand you signed a separation agreement, 2 A. Yeah. Andthen DeeMarie Watson
3 but when wasthe last time you were physically 3 was her maiden name, Skulsky was her married
4 at Merck? 4 name.
5 A. | don't recal the exact dates. 5 Q. Whendidyou talk to her -- or
6 | know it was after October 1st and before | 6 when did you communicate with her last?
7 signed -- or before the date on the letter 7 A. | communicated with her
8 that was signed. 8 somewhat frequently for the first few years.
9 Q. So before your separation 9 | can't remember if we sent Christmas cards or
10 agreement, but after October 1st, sometimein 10 not. But probably by the time of 2010.
11 there wasthelast timeyou were at -- 11 Definitely by 2010 | wasn't -- | don't know,
12 physicaly at the company? 12 it would have been before that. | would just
13 A. Definitely it was sometime 13 say contact within the first few years after
14 between October, November, December 2001. 14 that, not redly. It's hard to put an end
15 Hard to narrow it down further than that. 15 date. | know | wasn't talking to them after
16 Q. Since-- well just use 16 2009. Evenin -- other than to send Christmas
17 December 1 for the purposes of the discussion. 17 cards.
18 Sincethat time, December 1, have you spoken 18 Q. How doyou know that date, is
19 to any people employed by Merck? 19 there something specific about 2009 or you
20 A. Yes 20 justrecal?
21 Q. Canyou tell mewho and when 21 A. Wadl, that'stheyear -- I'm
22 you spoke to them? 22 pretty sure that's the year or the year before
23 A. Thewho certainly. Thewhenis 23 that | met these guys. And they said -- |
24 goingto be-- let's start, Jon Gombola, Suzie 24 mean, they -- | can't say what they said.
25 Maahs, Joan. Jill did -- well, let's start 25 Oh, | have something more to
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1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 add. 2 Q. Sowe have Frank Kennedy, Jill
3 Q. Sure. 3 DeHaven, Joan Wlochowski, Suzie Maahs and Jon
4 A. Becausel haven't looked in 4 Gombola?
5 forever, but | think I'm Facebook friends with 5 A. Canyou read thelist again?
6 some of them. So | kind of just left that 6 Q. Yes
7 hang. Sol'm not surethat counts as 7 A. Slowly.
8 communication in the sensethat -- | don't 8 Q. Jon Gombola, Suzie Maahs, Joan
9 know how that counts as communication, but... 9 WIlochowski, Jill DeHaven and Frank Kennedy.
10 Q. Soin 2009 when you were 10 A. I'mnot surethat Jill DeHaven
11 referring to when your communication with the 11 wasat that -- | don't remember. The other
12 employeesin the lab ceased, you're referring 12 oneswere definitely there. | don't know
13 towhen you retained your current counsel. At 13 whether Jill DeHaven was at that when we got
14 that point -- 14 together that time.
15 A. Beforeyou moveon, | want to 15 Q. When you got together this
16 make surethat -- 16 gathering, where wasit and when did it
17 Q. Sure. 17 happen?
18 A. Becausel met with Kevin -- 18 A. | wanted to point out Frank
19 Q. Kevin? 19 Kennedy since we just added him. That was --
20 A. -- Szczypiorski, S-C-Z 20 | didn't see him after that time.
21 something, something P-1-O-R-S-K-I. 21 Q. Sothat was -- this meeting,
22 But, | believe | was till 22 canwecal it ameeting?
23 employed at thetime. However, that's -- 23 A. Yeah, | don't see why we can't
24 certainty on that is maybe 70 percent. So it 24 call it amesting.
25 may not have been. It wasin 2001, though. 25 Q. Iljustdon't want to usethe
Page 353 Page 355
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2 Sam Caarco is another one. 2 wrong phrase.
3 Q. When do you think you last 3 A. lt'sfine
4 communicated with Sam? 4 Q. The meeting that you know Jon
5 A. | saw him after | left at |east 5 Gombola, Suzie Maahs, Joan Wlochowski and
6 onetimethat | remember. Maybe more. But at 6 Frank Kennedy were at, and possibly Jill
7 least onetime. And that was at Penn State. 7 DeHaven, that occurred when?
8 He came up, he had gone to school there and he 8 A. |think thebest| can say is
9 came up to go out to the bars. We went out, 9 that | think they still worked there. 1'm not
10 had some drinks, hung out. 10 sureof the contract employees like Jon and
11 Q. Anybody else? 11 Suzie because they may still have beenin
12 A. That worked at Merck. It's 12 school. I'm not suretheir -- I'm not sure
13 limited to who worked at Merck. Right? 13 ther status. And also that they were
14 Q. Yes 14 contract employees. But | seem to remember
15 A. And at themoment | don't 15 that | wasn't at Merck anymore and they were.
16 recal any. 16 Andtowhat degree-- | can give you some
17 Q. Thegroup that you mentioned 17 itemsthat | remember that inform onit, but |
18 you spoke with, | believe you said all 18 don't want to say that I'm guessing.
19 together, Jon Gombola, Suzie Maahs, Joan 19 Q. No, what can you remember
20 WIlochowski and Jill DeHaven -- 20 discussing?
21 A. | have another one. Frank 21 A. | remember Joan's husband
22 Kennedy was at that one. 22 brought flowersin and sat them on the table.
23 Q. At thismeeting we were just 23 I'mtryingto think if that was for some
24 talking about with these four people together? 24 occasion. And we played croquet, so it was
25 A. Yeah. Yes, yes. 25 warm enough to be outside and play croquet.
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2 Soit seemsunlikely it was January. Do you 2 him and before we filed the lawsuit.
3 want the temperature? 3 Q. You went to Joan's house with
4 Q. Sure. 4 Jeff at that -- to meet with Joan?
5 A. Itwasabove 50 degrees and it 5 A. It wasto meet with her.
6 wasbelow 90. It wasn't duly. 6 Q. Had you had communication with
7 Q. Where were you when you met 7 Joan -- let me go back to the meeting.
8 with them? 8 The meeting in, probably sometime
9 A. Wherever Joan lived at the 9 in 2002 at Joan's residence with this group of
10 time. It washer -- | mean, | don't know if 10 people?
11 sheowned it, house. Her residence. 11 A. | think we can call it 2002.
12 Q. Soyouwerein her residence, 12 Q. In 2002, what did you, Jon,
13 you were at Joan's residence? 13 Suzie, Joan, Frank and possibly Jill talk
14 A. Her residence. 14 about?
15 Q. Okay. Wasit just agathering 15 A. Actually you bring up agood
16 of friends? Wasit some other event? 16 point. There'sapossibility considering that
17 A. Youll think that's -- | 17 | left in October, on October 1st, there'sa
18 offered the temperature and you wanted it. | 18 probability that it occurred in October. So |
19 should say that I'm talking about the high for 19 shouldn't narrow that down because when | |eft
20 theday. | don't know how cool it got at 20 in October | had hoped or felt that | wouldn't
21 night, but that's just a stupid thing. Go 21 beback. Soit's quite possible we metin
22 ahead with your question, because you can 22 October when | still worked there. | mean, |
23 actualy narrow down how many monthsit was 23 actudly can't narrow it down past that. |
24 for after that, so I'm trying to be accurate. 24 know they all worked there. So if Jon and
25 Q. | appreciate that. The meeting 25 Suzie weren't working there back when it
Page 357 Page 359
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2 or the gathering was at Joan's residence, you 2 started to get warm, then it would have had to
3 sad? 3 have been October, November. Sol actually
4 A. Yep. Yes. 4 can't tell you with any certainty. It would
5 Q. Wasitjust for you dl to get 5 beafter October 1st and before it got cold
6 together to meet or was there some other event 6 againthe next year. Sorry about that.
7 that shewas having in her house? 7 Q. That'sfine. What did you talk
8 A. Shejust had people over. 8 about at this meeting at the end of October --
9 Q. Thiswasonjust one occasion 9 at the end of 2001, beginning of 2002,
10 that you met with them at Joan's house? 10 whatever that time frameis, what did you talk
11 A. That wastheonly timel recall 11 about?
12 being at Joan's house. So outside of that... 12 A. Wedidn't really -- whatever
13 Q. Sol assumeyou were sitting 13 happened to be going on at thetime. Like
14 outside? 14 Joan had kids. One or both of Suzie or Jon
15 A. Thatwastheonly timel 15 wasgoing to, maybe it was Villanova. You
16 remember being at Joan's residence when she 16 know, light things.
17 lived there. 17 Q. Didyou talk about what had
18 Q. What are you distinguishing 18 occurred in Dr. Krah'slab or your work in
19 from, you were somewhere when she lived 19 Dr. Krah'slab?
20 somewhere else? 20 A. Notthat | recall. Butl don't
21 A. Yes 21 think so. I'm not sure. | don't think
22 Q. Tell meabout that. 22 anybody wanted to talk about that at that
23 A. Jeff and | went out to see her. 23 point. Take aday off, who wantsto ruin a
24 Q. Whenwasthat? 24 weekend. So |l don't recall.
25 A. Sometime between thetime | met 25 Q. Didyou talk about the FDA
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1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 inspection? 2 stayed -- Jill mentioned you haven't stayed in
3 A. Atthat meeting? 3 touch. And having the memory that, oh, yeah,
4 Q. Yes 4 wetried to stay intouch, but... Sol have
5 A. | think that would be encompassed 5 reason to believe, like, because you're
6 under | don't recall. | mean, | can guess. 6 getting along with people, you don't just
7 Q. | don'twant youto guess. If 7 leave and never talk to them again.
8 you have like an educated guess or you think 8 Q. Didyou talk to any of the
9 you'reright. 9 people that you had worked with in Dr. Krah's
10 A. Educated guess, | know | 10 labfollowing your departure from the company
11 wouldn't have wanted to talk about it. But -- 11 about what had -- the misconduct that you
12 sowhen| say | don't recal, | have reason to 12 alegeinyour complaint?
13 believel don't recall becauseit didn't 13 A. You mean after thetime that |
14  happen. 14 was employed there?
15 Q. | assumethismay fall under 15 Q. Yes
16 the same topic of your work in Dr. Krah's lab, 16 A. Outside of counsel?
17 but you also didn't talk to them about your 17 Q. Yes
18 discussions with the company around your 18 A. No.
19 separation or any type of severance agreement 19 Q. Didyoutdk --thisisayes
20 or anything like that? 20 or no because | don't want to know the
21 A. | remember that Joan's husband 21 substance of the conversations to get into
22 brought flowers, put them on thetable. | 22 privilege. But did -- who did you and your
23 asked what occasion it was. And he said 23 counsel meet with to discuss the allegations
24 something like "I just get my wife flowers." 24 inthe complaint from -- I'm going to restate
25 | remember meeting Joan's kids and playing 25 this.
Page 361 Page 363
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2 croquet. | remember that it was warm enough 2 Identify the people that you
3 not to bethat -- feel that cold playing 3 and your counsel met with to discuss your
4 croquet. And it was mostly sunny. Beyond 4 allegations of fraud after you left the
5 that, | remember who was there, minus that I'm 5 company?
6 alittlefuzzy on Jill or not. So | don't 6 MR. SCHNELL: You're excluding
7 know. Beyond that, really nothing. 7 experts, consultants and all that |
8 Q. Andyou said you met with Jill 8 assume?
9 DeHaven and Kristin Haas as well beyond this 9 BY MS.DYKSTRA:
10 onemeeting a Joan's house? 10 Q. Yes, I'mtalking about the
11 A. No, not at Joan's house. No, 11 people-- I'm sorry. I'm talking about the
12 these are separate things. 12 peopleinthelab. Who did you and your
13 Q. Thatwasat -- 13 counsel meet with from Merck?
14 A. Thesewould be -- now put that 14 A. Could you provide an example
15 meeting aside. 15 that would be responsive to that?
16 Q. Put that meeting aside, right. 16 Q. Yes
17 Then did you -- who else did you meet with? 17 A. | can't think of one.
18 You said you met with -- did you meet with 18 Q. It'sabadly worded question.
19 Jill DeHaven after the meeting at Joan's 19 A. No,it'sfine | just want to
20 house? 20 make --
21 A. 1 don't know if | met with her. 21 Q. Soyou and Jeff Keller went to
22 There were communications. | just have the 22 visit Joan?
23 feeling we stayed in touch for abit because | 23 A. Yes
24 remember someone getting ahold of me saying, 24 Q. Youtaked to Joan?
25 you know, Jill was -- you know, you haven't 25 A. Yes
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2 Q. About timing and substance? 2 saying with counsel ?
3 A. Hemade sure her husband was 3 MR. KELLER: That'sthe point.
4 out of the room. 4 BY MS.DYKSTRA:
5 Q. Who elsedid you and your 5 Q. Just if meetings occurred and
6 counsel meet with that had been at Merck? 6 withwhom. Soif you and your counsel met
7 A. Oh, at Merck. Didwecal Jon 7 with acurrent or former employee of Merck, |
8 Gombola? Did | call him or did you call him? 8 want you to identify who those current
9 There was something about reaching out to Jon 9 employeesor formers are.
10 Gombola. We'rerestricting to work at Merck 10 MR. SCHNELL: | think thisis
11 sol don't have to think wider than that. 11 work product, who we may have discussed
12 Q. Just current or former employees 12 and decided was worth talking to. So
13 of Merck. 13 I'm going to object and instruct the
14 A. Oh, he would have been former, 14 witness not to answer.
15 maybe, I think. 15 BY MS.DYKSTRA:
16 MR. KELLER: | would not -- 16 Q. | assumeyou're going to follow
17 just to be clear, anybody that you know 17 your attorney's instruction?
18 or participated in, not something that 18 A. Definitely. He doesn't object
19 you may have learned from discussions 19 very often. I'm not trying to make ajoke. |
20 with your counsel, those are 20 mean that.
21 privileged, so... 21 Q. Other than meetings with your
22 THE WITNESS: | don't really 22 counsel, did you independently and
23 remember anything except maybe | talked 23 individually, putting aside meetings with your
24 to him on the phone because for some 24 counsel, did you meet with any current or
25 reason you said -- 25 former employees of Merck following your
Page 365 Page 367
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2 MR. KELLER: Don't disclose 2 departure from the company other than the
3 anything you and | talk about. That's 3 meeting you disclosed at Joan's residence?
4 privileged. 4 A. Yes
5 THE WITNESS: I'm not sure| 5 Q. Go through those people and
6 remember. | think | talked to him on 6 tell mewhat you talked about and when.
7 the phone. 7 A. You'retaking meet in person?
8 Can | move on to start to think 8 Q. Any communication. I'm trying
9 of the other people? 9 to put aside the meeting at Joan's house.
10 BY MS.DYKSTRA: 10 A. Yeah. Sowe're moving on to
11 Q. Sure. 11 the next people on thelist.
12 A. Allright. That worked at 12 Q. Tothenext people, okay.
13 Merck at some point? 13 A. Who do you want to go with
14 Q. Correct. 14 next?
15 MR. SCHNELL: | want to interrupt 15 Q. Sol guess DeeMarie Watson
16 for a second. 16 Skulsky.
17 MS. DYKSTRA: Sure. 17 A. Yes DeeMarie.
18 MR. SCHNELL: Soyou're 18 Q. DeeMarie.
19 asking -- just so we're clear on the 19 A. Shee-mailed meoften. Well, |
20 guestion, you're asking who -- other 20 mean, she emailed me while | worked at Merck.
21 people he met with counsel ? 21 Sowhen | leave, you know, | leave Merck,
22 MS. DYKSTRA: Any meeting that 22 people still e-mail you. So if you think of
23 Mr. Krahling had with counsel and a 23 itintermsof -- it'snot like -- | wasn't
24 current or former employee of Merck. 24 shunned, everybody liked -- well, alot of
25 THE WITNESS: Wait. Areyou 25 peoplethereliked me. Sol still stayed in
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2 touchwith her. | met her in person at least 2 lot of Merck employees go to.
3 onetime. | would say it was within the 3 Q. Didyou talk about anything
4 following year or two. And | think it's 4 that had occurred in Dr. Krah's lab?
5 because her husband may have gone to Penn 5 A. I'mpretty surel still worked
6 State or they had friends at Penn State, but 6 thereat thetime, because | certainly
7 shewas up at Penn State, knew | was there, 7 wouldn't have driven up there just to hang out
8 and sheinvited us over to go, | don't know if 8 atthat bar. Sol'm certain -- I'm reasonably
9 itwasatailgateor just aparty at her 9 certain it was after August 2001 but before
10 friend'splace. But it was her and her 10 December 2001.
11 husband and her friend and maybe somebody who 11 Q. Didyou talk about what
12 he-- her, those friends she knew, and it was 12 occurred in Dr. Krah's lab?
13 at her friend's place and it was just outside 13 A. Yes
14 of -- might have been in the boroughs they 14 Q. Tell me the substance of the
15 cdledit. It wasat Penn State. 15 conversation to the extent that you remember
16 Q. Atthattime, did you discuss 16 it?
17 anything that had occurred in Dr. Krah'slab 17 A. Mostly he wasinforming me of
18 with DeeMaria? 18 things. So |l didn't haveto tell him much of
19 A. DeeMarie. 19 anything because he already knew the FDA came
20 Q. DeeMarie. 20 in. So he wastelling me about how the kind
21 A. No. 21 of scientific misconduct he seesin that lab
22 Q. Didyou talk or communicate 22 has been going on long before | was there,
23 with DeeMarie any other time after that 23 when hewas there.
24 occasion? 24 And he said, Why do you think |
25 A. 1think so. I'm not sure when 25 got out? He said, you know -- he told me
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2 our communications ended. That kind of 2 that, he said, you aways liked Colleen and
3 trailed off. | don't know that | can guess at 3 got aong with Colleen. | told you she was
4 astopdate. | mean, | think she'safriend 4 likethis. But | still defended Colleenasa
5 of mine on Facebook. So -- but we don't 5 friend. | thought shewasgood. But |
6 really message on Facebook or do anything like 6 appreciated that he was -- he wanted to meet
7 that. | don't do -- try not to do that. | 7 with me, he was concerned. And then he said
8 mean, | think thelast | heard from her, she 8 that what he heard, that thiswas avery, very
9 was saying that something about, you know, she 9 big deal with the FDA and | should really be
10 had talked to Jill and Jill wondered why | 10 concerned about my physical safety.
11 didn't writeto her anymore. Something like 11 Q. Inwhat way should you be
12 that. But | -- that had to be-- | mean, | 12 concerned about your physical safety?
13 don't know that | can narrow that down other 13 A. Hesadl could bekilled. He
14 than mid 2000s. 14 thought they'd kill -- like somebody would
15 Q. Okay. That'sfine. 15 kill me. That it was costing the -- it was
16 A. Itwasbefore-- I'm not sure. 16 costing the company so much money.
17 | can't narrow that down. 17 Q. What waslist position at the
18 Q. And] think the other two 18 timethat you met with him? Where was he
19 people you identified that you had met with 19 working within Merck?
20 who were current or former employees at Merck 20 A. ldon'tknow. Hewasnotin
21 were Kevin Szczypiorski and Sam Calarco? 21 Krah'slab anymore. | was under the
22 A. Start with Kevin Szczypiorski. 22 impression -- | mean, it's not like he got
23 Q. Sure. 23 kicked out of Krah'slab. He was a permanent
24 A. | hung out with him at that bar 24 employee during that first year and a half
25 that isright next to Merck'sfacility that a 25 where | was a contract employee. So he would
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2 have been -- he and Colleen were two of the 2 blow up. And, you know, | was like, are you
3 rea workhorsesin that lab when | first 3 joking? | said, Don't say things like that.
4 showed up. And so they were basically equal 4 | don't need that stuff on my mind.
5 statusunder Mary. Or | guess you could call 5 He'slike, I'm dead serious, |
6 it seniority. And Kevin was one of the people 6 will never get in the car with you. So, yeah,
7 when you talked just about training, he would 7 | mean part of you says, ah, these are these
8 have been like sit down with me, here's how we 8 guysguessing. But they're Merck employees
9 culture MRC-5 cells, here's how we do VZV 9 and thisistheir employer and they're saying
10 potency assays, things like that. So that 10 peopleareupset. Thisisabig deal, you're
11 was-- were you asking his position? 11 costing people money. So it weighs on your
12 Q. Yes 12 mind even if you have every reason to believe,
13 A. Yeah, that was his position. | 13  ah, that wouldn't happen.
14 don't-- 14 Q. Did you do anything about --
15 Q. Do you know what lab he worked 15 with thisinformation, for example, did you go
16 inat the time that you were meeting with him? 16 totheauthorities?
17 A. No. 17 A. |justtried to leave Merck. |
18 Q. Not Dr. Krah'slab? 18 didn't want to be there.
19 A. No, | wasgoing to give you the 19 Q. So, no, you did not report
20 end of that is| don't recall him doing the 20 it --this?
21 PRN testing. So heleft -- well, givesyou a 21 A. That my friends thought | might
22 window. I'm not sure when he left. 22 getkilled?
23 Q. Doyou know where-- I'll just 23 Q. Yes, did you report that to
24 cal him Kevin. Do you know where Kevin works 24 anybody?
25 now or lives now? 25 A. That didn't seem reportable.
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2 A. | have no clue about him now. 2 What'sthereto report?
3 Q. When he made the comment that 3 Q. And Sam Calarco, when did you
4 thiswasabig deal, and the FDA's inspection 4 last speak to him?
5 wasabig deal and you should be, | think you 5 A. Sometime within ayear or two
6 said, afraid for your life -- 6 dfter | left Merck.
7 A. Hesaid something like they're 7 Q. Anddid you talk about things
8 goingto -- they'll kill you. It wasn't 8 that had occurred in Dr. Krah's lab?
9 like -- guysdon't talk like, oh, you should 9 A. My God, no. Noway.
10 beafraid. He'slike, dude, don't you worry 10 Q. Why doyou say it like that?
11 they'regoing to kill you. They'll kill you. 11 A. Because hewas up for the
12 Q. Didyou think that he was 12 weekend. We went out to the bars, didn't talk
13 serious that you might actually be -- your 13 about Merck.
14 life might be in danger? 14 Am | speaking loudly enough?
15 A. ltry not to giveinto things 15 MR. KELLER: Yes, they can hear
16 likethat because | was -- yeah, | was till 16 you.
17 there at the time because he was warning me to 17 BY MS.DYKSTRA:
18 getout. | had to have still worked there. 18 Q. Sowe'vegonethrough the
19 But you know what, | mean, even if you think 19 people that you spoke with who were former and
20 there'sonly a 15 percent chance he's true, 20 current Merck employees about your -- about
21 man, it'syour life, it startsto gnaw on you. 21 what occurred in Dr. Krah's lab or who you met
22 Then you hear it from someone else that says 22 with who were former or current employees.
23  -- Frank Kennedy said | will never get in the 23 Who did you speak to, if anyone, about your
24 car withyou. You got to be -- you should 24 allegations or the issues raised in your
25 look under there every time, it's going to 25 complaint that were from the media?
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2 MR. SCHNELL: Object to the 2 onsomestory likethat. So things were red
3 form. 3 short. And | remember when she walked me down
4 THE WITNESS: Canyou be 4 when | was leaving, she asked some questions
5 more -- alegations. Wait. 5 about the HPV vaccine. That's about all |
6 Allegations. So you're -- 6 recal.
7 BY MS.DYKSTRA: 7 Q. What did she ask you about the
8 Q. Did you speak to anybody in the 8 HPV vaccine?
9 mediaabout the issuesraised in your complaint? 9 A. | can'tremember. | just
10 A. Theissuesraised in my 10 remember she seemed interested in the HPV
11 complaint which could still be prior to the 11 vaccine.
12 complaint being filed. 12 Q. Didyou have an opportunity to
13 Q. Correct. 13 tell her about your allegations or the issues
14 A. Yes 14 raised in your complaint?
15 Q. Who did you speak to that was a 15 A. DidI have an opportunity? |
16 member of the media? 16 mean, | don't recall what we talked about
17 A. | believewelisteditinthe 17 other than that Middle Eastern thing brokein
18 interrogatories. 18 themiddle of it.
19 Q. Ithinkit's Exhibit 6 if you 19 Q. Didyou have any other
20 want to refresh your recollection. 20 conversations with her after thisinitial
21 A. Wehaveit? | had haveit? 21 conversation?
22 Q. It'saready marked. 22 A. | don'trecal, but | don't
23 A. Sharyl Attkisson. Right? 23 think so. | don't think | did. | believe
24 Q. Yep. 24 that | don't recall because | did not.
25 A. What page? 25 Q. Other than -- putting aside for
Page 377 Page 379
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2 Q. Page4l, | believe. 2 the moment the meetings that you may have had
3 MR. SCHNELL: It'snot Exhibit 6. 3 with the Department of Justice and your
4 THE WITNESS: There's no page 41. 4 counsel, have you talked to anybody from the
5 MR. SCHNELL: It's not Exhibit 6. 5 government?
6 MS. DYKSTRA: It's not Exhibit 6 A. Government. That'sareally --
7 6. | didn't mark my copy. Well get a 7 Q. Yes
8 copy for you. 8 A. Theguy who delivers my mail
9 MR. SCHNELL: It's21, Exhibit 21. 9 worksfor the government.
10 BY MS.DYKSTRA: 10 Q. Putting aside the postal service.
11 Q. Your reference to Sharyl 11 A. That'sone small section. |
12 Attkisson is on page 41 of your interrogatories, 12 mean, can you be more specific, government?
13 if that will help you refresh your recollection. 13 Q. No.
14 A. Page4dl? 14 A. | don't know who works for the
15 Q. Yes 15 government and who doesn't. Doesn't the
16 A. Refreshes my recollection when 16 government -- one of the largest employers of
17 itwas. 17 peoplein the country? | mean -- oh, you're
18 Q. Do you remember any details of 18 talking about allegations in the lawsuit,
19 your conversation with Ms. Attkisson? 19 though, being specific?
20 A. | remember she -- we spoke 20 Q. Yes. Any conversations about
21 about -- | remember she introduced meto a 21 theissuesraised in your lawsuit with any
22 producer and the guy didn't havetimeto talk 22 conversations with people who were employed by
23 because ajournalist had been kidnapped in the 23 the government?
24 Middle East and they had information about him 24 A. Sowhat I'd haveto doisgo
25 which wasn't public yet or break -- they were 25 through the interrogatories and seeif the
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2 people we listed there worked for the 2 A. | didn't seethe back.
3 government. 3 Q. That'sokay. It startsonthe
4 Q. Widll, | think that the only 4 bottom of Exhibit 29.
5 personyou list in your interrogatories seems 5 MR. KELLER: Lisa, which
6 to be employed by the government currently or 6 exhibit iswhich?
7 formerly isDr. Silvia Stojanov? 7 MS. DYKSTRA: Exhibit 29 isthe
8 A. Okay. Well, then -- she works 8 January 26th and October 26th chain and
9 for -- does she work for the NIH? 9 Exhibit 30 isjust the January 29th at
10 Q. According to your interrogatory 10 the top.
11 answer, yes. According to your -- 11 THE WITNESS: All right.
12 A. | didn'tlook at that yet. 12 BY MS.DYKSTRA:
13 Should we go therethen? Yes. | emailed -- 13 Q. Soonthefirst eemail on
14 did | email -- yeah, | -- | think | reached 14 Exhibit 29 dated October 26th, | think you
15 outto her. 15 represented yourself to be Dr. Pequot,
16 Q. It'son page 57 of your request 16 P-E-Q-U-O-T?
17 if you'd liketo look at the paragraph. 17 A. | don'tthink so.
18 A. 57? 18 Q. WhoisDr. Pequot? Isthat not
19 Q. 57,yes. 19 you?
20 A. Obviously there must be an 20 A. It'snobody.
21 e-mail somewhere, but | think | know the 21 Q. It'snobody?
22 content of it without looking at it. 22 A. | don't know any Dr. Pequot.
23 Q. Well show it toyou. Wewill 23 I'mnot Dr. Pequot.
24  mark it Exhibit 29. 24 Q. Soyou produced these to us.
25 - - - 25 Do you know who wrote these e-mails?
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2 (Exhibit Krahling-29, E-mail 2 A. | wrotethise-mail. That's my
3 chain, RELATOR_00002632 & 00002633, was 3 email address.
4 marked for identification.) 4 Q. Pequot@cyber-rights net?
5 --- 5 A. Yes, that was my e-mail at the
6 MS. DYKSTRA: And Exhibit 30 6 time.
7 because there's two. 7 Q. On Exhibit 30it'ssigned
8 - - - 8 Dr. Pequot.
9 (Exhibit Krahling-30, 1/29 9 A. Oh, that may be because she
10 E-mails RELATOR_00002631, was marked 10 made the mistake of calling methat so | went
11 for identification.) 11 withit. Yeah, because shetook that out of
12 - - - 12 my emall, sol just stuck with it.
13 BY MS.DYKSTRA: 13 Q. Haveyou ever used that name
14 Q. Exhibit 29 is dated January 26th 14 any other time?
15 and hastwo e-mails and Exhibit 30 is dated 15 A. No. It'saweird name. She
16 January 29th. If you could take alook at 16 just saw Pequot and figured that was my name.
17 those. 17 Q. Soyoujust went with it?
18 A. Soyou'resaying there's three 18 A. What am | going to sign?
19 emails? 19 Q. Atthee-mail on Exhibit 29
20 Q. There'stwo e-mails on Exhibit 29 20 that you wrote -- so you wrote this e-mail on
21 and then there's one e-mail on Exhibit -- 21 Exhibit 29 at the bottom, dated October 26th?
22 wadll, two e-mails on Exhibit 30 | guess. 22 A. See | didntsignit
23 A. There'snot an October e-mail? 23 Dr. Pequot on that one. That was her
24 Q. Therée'san October e-mail on 24 response. Wait, what are you saying, | signed
25 the bottom of Exhibit 29. 25 it?
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2 Q. I just want you to focus on the 2 youdoasacourtesy. Sol didn't publish any
3 emall at the bottom, October 26th, right, it 3 papers after that.
4 goesto the next page. 4 Q. Areyou working on any papers
5 A. Gotit. 5 currently?
6 Q. You say at the beginning that 6 A. What do you mean by "papers'?
7 you'reavirologist in vaccine research. 7 Doesthe complaint count as a paper?
8 A. Uh-huh. 8 Q. No. Something that's going to
9 Q. Andthisisin2008. Wereyou 9 be publishedin ajournal or other scientific
10 doing vaccine research at thistime? 10 medium.
11 A. Published a paper in 2007. | 11 A. No, I'm not working on any --
12 consider myself avirologist. 12 I'm not working on that right now, I'm busy
13 Q. Andwho did you work on to 13 with other things.
14 publish the paper in 2007? Who did you work 14 Q. What other things?
15 with, I'm sorry? 15 A. What we're doing here today
16 A. It'son the resume that you had 16 keeps me pretty busy.
17 yesterday. It wasin Schlegel'slab at Penn 17 Q. Other than working on this
18 State. 18 litigation against Merck, what else do you do
19 Q. That was published in 2007? 19 with your time?
20 A. Uh-huh. 20 A. | takecare of my children.
21 Q. What did you do, what kind of 21 Q. How old arethey again?
22 work did you do to publish that paper? 22 A. 13and11.
23 A. Cell-based assay. | wasan 23 Q. Girlsor boys?
24 author onit. One of the authors of the 24 A. Oneof each.
25 paper. 25 Q. Anything else that you do with
Page 385 Page 387
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2 Q. What work did you do? Did 2 your time?
3 you-- 3 A.  Wadl, | mean, you want my
4 A. 1didcell-based assaysand | 4 recreationa activities?
5 wrote part of the manuscript. 5 Q. Sure.
6 Q. Areyou still writing manuscripts? 6 A. Thekids, my wifeand | liketo
7 A. That wasthelast publication | 7 look at birds. They like golfing. My
8 had. 8 daughter isreally good at tennis. She's
9 Q. Why did you give up writing 9 left-handed, she has got a nice backhand.
10 publications? 10 There'sall sorts of things.
11 A. Whydidl giveit up? | don't 11 Q. Any other I'll call it
12 understand the question. 12 professional work that you're doing other than
13 Q. You said 2007 was the |ast 13 taking care of your children and this
14 publication you had. Correct? 14 litigation?
15 A. Yeah 15 A. There's not much time left
16 Q. Didyou-- areyou still 16 after this. Thisis probably, other than
17  writing manuscripts? 17 taking care of my kids, is the most important
18 A. That wasthelast publication | 18 thing I'm doing.
19 had. 19 Q. Going back to these exhibits,
20 Q. Soyou're not working on 20 did you have any other communications with
21 manuscripts -- did you work on any manuscripts 21 Ms. Stojanov after thisin January 2009?
22 following this 2007 publication? 22 A. | haveno reason to believe |
23 A. | may have-- | made myself 23 did. | think thisisit.
24 available for people's questions or help in 24 Q. Did you spesk with anybody else
25 Schlegel'slab, but | mean, that's just what 25 or communicate with anybody else from the
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2 government about the issues raised in your 2 THE WITNESS: What's work
3 complaint other than the communications you 3 product? What are you talking about?
4 may have had with your counsel? 4 Y ou're looking for something that maybe
5 A. If 1 did, it would beinthe 5 | gave him that these guys didn't get
6 interrogatoriesif they worked for the 6 that wouldn't have been produced to
7 government. | don't know who does and doesn't 7 you?
8 work for the government. 8 BY MS.DYKSTRA:
9 Q. Andyou'vesaid previoudly, | 9 Q. Yes
10 think, you've never had communications with 10 A. No. No. Theseguyshaveit
11 the FDA or the CDC about the issuesraised in 11 all. These men and women.
12 your complaint putting aside the issues you 12 Q. | missed what you said, I'm
13 discussed with the FDA in 2001? 13 sorry?
14 A. Start with putting aside, can 14 A.  Guys, men and women.
15 you rephraseit, putting aside so that | can 15 Q. Ithink I just want to clarify
16 mentaly put it aside and then ask your 16 acouple of other things you mentioned
17 question? 17 yesterday before we proceed on to another
18 Q. Sure. Putting asidethe 18 topic.
19 discussionsyou had with the FDA in 2001 -- 19 Y ou had said that you had --
20 A.  Yes, okay. 20 you obviously have complaints about what
21 Q. --1believeyou testified 21 occurred in Dr. Krah'slab, and you said you
22 previously that you have had no discussions 22 had heard from another employee at Merck that
23 with the CDC or the FDA around the issuesin 23 therewereissues or concernsin an HPV lab.
24 your complaint? 24 Correct?
25 A. | think that's accurate. 25 A. You could generally characterize
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2 Q. | know you said you talked to 2 itasthat.
3 andyou retained counsel prior to your current 3 Q. I just want to make surethere
4 counsel, Mr. Moody? 4 were no other concerns or issues raised that
5 A. Yes 5 you heard or you know about with respect to
6 Q. Didyou provide Mr. Moody any 6 any other labs at Merck?
7 documentation related to the issues and 7 A. Any other labs or any other
8 concernsraised in your complaint? 8 products?
9 A. Hewent through the same things 9 Q. Any other labs.
10 theseguysdid. They preserved the documents, 10 A. |think so. But | mean, it
11 don't talk to anyone and then provide him a 11 depends on what you're talking about labs,
12 copy of the copies| had, all of them to make 12 because Krah's lab worked with other labs so
13 surel had them all to preserve them. Like 13 the product itself was the problem, and it was
14 preservation. |I'm not sure, but he gave me 14 worked on in both labs.
15 directionsto make sure they're in one place, 15 Q. Bothlabs meaning?
16 make sure people don't share them, things like 16 A. Whatever the other lab was.
17 that. 17 They were working on the HIV adenoviral vector
18 Q. Arethere any documents that 18 vaccine and they had a big problem with it.
19 Mr. Moody received from you related to the 19 Q. I'mnotsurel follow. Areyou
20 issuesin the complaint that you have not 20 saying that Dr. Krah was involved in that
21 produced herein thislitigation? 21 work?
22 MR. SCHNELL: Areyou talking 22 A. 1 wass, too.
23 about outside of work product? 23 Q. I just want to make sure | know
24 MS. DYKSTRA: Yes, outside of 24 thefull scope of where you believe there may
25 hiswork product. 25 have been scientific misconduct. So anything --
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2 A. | don't want to use the word 2 We're going off the video record.
3 fraud. There'slegal stuff there. Misconduct, 3 - - -
4 there were problems. 4 (A recess was taken.)
5 Q. SoDr.Krah'slab, the HP -- 5 - - -
6 lab working on the HPV vaccine you mentioned. 6 VIDEOGRAPHER: Thetimeis11:17.
7 A. | wouldjust say that the HIV 7 We're back on the video record.
8 adenovira vaccine product would be responsive 8 BY MS.DYKSTRA:
9 toyour question if you're talking about 9 Q. Mr. Krahling, tell me how and
10 potentia scientific misconduct. | can't 10 whereyou met Mr. Moody.
11 make -- lega fraud, | don't know. 11 A. 1 met himin Pittsburgh. And |
12 Q. Didyou ever work in Merck's 12 met him through an intermediary.
13 laboratory operations group in Merck's 13 Q. Whoistheintermediary?
14 manufacturing division? 14 A. LizBirt.
15 A. | don't know what the -- | 15 Q. What doesLizBirt do? What is
16 don't know what the laboratory operations 16 her profession?
17 groupis. If you'retalking about the 17 A. | don't know.
18 physical, wherever itis-- | don't recognize 18 Q. How doyou know Liz Birt?
19 thename. | did work that supported 19 A. | don't know her anymore.
20 manufacturing. 20 Q. Wadll, how did you -- how did
21 Q. You mean thework you did in 21 shebecome an intermediary to introduce you to
22 Dr. Krah'slab may have supported manufacturing? 22 Mr. Moody?
23 A. No,itdid. Heexplained how. 23 A. How did | meet her?
24 Q. But other than thework in 24 Q. Yes
25 Dr. Krah'slab, you never worked in any of the 25 A. | don'trecal how | met her.
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2 manufacturing facilities? 2 Q. Whoisshe, LizBirt?
3 A. My labor was not physically 3 A. Inwhat sense, | don't know
4 present -- | don't even know where that place 4 what --
5 is. Butl -- my labor was donein Krah's [ab 5 Q. You said sheintroduced you to
6 other than that one time they stuck mein 6 Mr. Moody. Whois-- in what context did you
7 another room. 7 know her?
8 Q. Haveyou ever reviewed Merck's 8 A. | mean, | was communicating
9 quality manuals, SOPs, policies or procedures 9 with her, so | knew her in the sense that we
10 that are used by Merck's manufacturing 10 communicated.
11 division? 11 MS. DYKSTRA: What Exhibit is
12 A. If | wasrequired to review 12 that? 21?
13 them for thejob, then | reviewed them. | 13 BY MS.DYKSTRA:
14 don't recal. 14 Q. She'smentioned in your
15 Q. Inyour work at Merck, did you 15 interrogatory responses if that will refresh
16 ever runaTCID50 assay? 16 your recollection. | just want to know who
17 A. You'retaking about a potency 17 sheis, how you met her and how she cameto
18 assay? 18 introduce you to Mr. Moody.
19 Q. A specific TCID50 assay. 19 A. | don't remember how | met her.
20 A. To determine the amount of 20 Q. Andyou don't remember what she
21 virusthat's present. | don't think | did. | 21 didfor aliving?
22 don'trecdl. | don't think | did, though. 22 A. Foraliving? No.
23 MS. DYKSTRA: Let take a break 23 Q. Do you know what profession she
24 and wel'll switch topics. 24 wasinatal?
25 VIDEOGRAPHER: Thetimeis 11:00. 25 A. | don't know what profession
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2 shewasin. 2 A. Theonly thing | can say for
3 Q. Did you contact her about 3 certainisthat she knew | had previously
4 meeting Mr. Moody? 4 worked at Merck. Other than that, | don't
5 A. No. 5 recall.
6 Q. How did you comein contact 6 Q. Do you know whether you reached
7 with Ms. Birt? Inyour interrogatory answers, 7 out to her or she reach out to you in the
8 if it helpsyou to refresh your recollection, 8 firstinstance?
9 you state that you spoke with now deceased 9 A. | don'trecal.
10 Elizabeth Birt, former staff person to former 10 Q. Do you know how many times you
11 Congressman Dan Burton, in early May 2003 in 11 spoketo her?
12 Chicago, lllinois about topics relating to 12 A. Twotimesthat | remember.
13 your alegationsin the amended complaint 13 Q. Téell me about the conversations.
14 regarding the mumps vaccine. The two met at 14 A. | don't remember the first one
15 the Autism One conference held at Loyola. You 15 other than that she introduced me to Dan
16 spoketo Ms. Birt about your concerns 16 Burton. The second one she introduced me to
17 regarding the efficacy of the mumps vaccine. 17 my lawyer. So that conversation occurred in
18 MR. SCHNELL: What pageis 18 front of my lawyer.
19 that, please? 19 Q. Which conversation, the
20 MS. DYKSTRA: Thatison 20 introduction?
21 page 43, | believe. 21 A. Thesecond timel would have
22 THE WITNESS: Okay. Sowhat's 22 seen her.
23 the question? 23 Q. How did she know that you were
24 BY MS.DYKSTRA: 24 looking for alawyer?
25 Q. Isthat answer accurate? Does 25 A. | don't know.
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2 that refresh your recollection at al about 2 MR. SCHNELL: I'mgoing to
3 your conversation with Ms. Birt? 3 object to that question.
4 A. Itdoesn't refresh my 4 THE WITNESS: It assumes | was
5 recollection with my conversations with her, 5 looking for alawyer. | don't even
6 no. 6 recall that -- | can't even -- | can't
7 Q. Doyou recall anything other -- 7 affirm that that's true.
8 anything about your conversations with her 8 BY MS.DYKSTRA:
9 other than the fact that you spoke to her in 9 Q. Sheintroduced you to Dan
10 May of 2003 about the allegationsin your 10 Burtonyou said. Isthat correct?
11 complaint? 11 A. Yes
12 A. Sheintroduced meto Dan Burton 12 Q. WhoisDan Burton?
13 justtosay hi. | can't remember if | knew at 13 A. Whoishenow?
14 thetimeor if sheworked at thetime. Like 14 Q. Whowas he at the time when she
15 former staff person, | don't know what that 15 introduced you in 2003?
16 refersto, if it was former back then or 16 A. Congressman Dan Burton,
17 former now. 17 Republican Indiana. | don't know if hewasa
18 Q. Wadll, she's deceased, so she -- 18 congressman at thetime. | had the impression
19 A. Still former. Well -- 19 that he was a congressman at the time.
20 Q. Youdon't remember how you 20 Q. Do you remember your discussion
21 first cameto know Ms. Birt? 21 with Mr. Burton?
22 A. No. 22 A. | remember he said -- it was
23 Q. Youdon't remember any detail 23 very short and he said hi. If you need
24 of the conversations you may have had with 24 anything or whatever, talk to Liz. Hewas --
25 Ms. Birt? 25 something likethat. Like hewas -- she
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Page 400 Page 402
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 introduced meto him, he was letting me know 2 didn't go there to attend the conference.
3 that sheknew him. That wasit. 3 Q. What did you go thereto do?
4 Q. Didyou talk to him about your 4 A. | wasininformation gathering
5 concernsthat are raised in your complaint? 5 mode. | think | had known Liz Birt before
6 A. That wasthe extent of the 6 that, and | can't remember if sheinvited me
7 conversation. 7 ornot.
8 Q. How long was your conversations 8 Q. You think you knew Ms. Birt
9 withLizBirt? 9 before the conference, is that what you said?
10 A. | havenoidea | don'trecall. 10 A. |don't--no, | don't recal.
11 Q. Doyou know, wasit at -- did 11 | don't want to guess on why | went there. |
12 you meet Liz Birt and/or Dan Burton at an 12 know what happened when | was there and the
13 Autism One conference? 13 fact that she introduced meto Dan. That's
14 A. | met them in Chicago. 14 the extent of that.
15 Q. Didyou meet Liz Birt or Dan 15 Q. What happened when you were
16 Burton -- Liz Birt or Dan Burton at an Autism 16 there at the conference? What do you remember?
17 One conference? 17 A.  What do | remember?
18 A. | think they were-- | don't 18 Q. Wadll, you just said you know
19 know their involvement. | have the impression 19 what happened when you were there, you don't
20 hewasinvolvedinit. | didn't attend the 20 remember why you went there, | think is what
21 conference. 21 yousaid. Sol want to understand what
22 Q. Your interrogatory answer says 22 happened when were you at the conference that
23 thetwo met, meaning you and Ms. Birt, at the 23 yourecal?
24 Autism One conference. And you spoketo Birt 24 A. | don't recall what the
25 about your concerns about the mumps vaccine. 25 motivation was for if someoneinvited me, if |
Page 401 Page 403
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 |sthat accurate? 2 thought to go, if | knew before. | know that
3 A. | have no reason to believe 3 at somepoint -- | mean, what | remember is
4 that's not accurate except for it was probably 4 that Liz Birt introduced me to Dan Burton
5 at the hotel where that might have been. | 5 that -- heintroduced himself in away to let
6 didn't attend the conference. | think he was 6 meknow that | should talk to Liz Birt
7 speaking at it or hewasinvolvedinit. The 7 about -- you know, that | should talk to her,
8 point wasthat's where he was. 8 that basically letting me know that he knew
9 Q. Yousaidyou did not attend the 9 her. That wasthe extent of my talk with Dan
10 Autism One conferencein 2003. |sthat correct? 10 Burton at that conference, or in the hotel
11 A. | didn'tattend it in the sense 11 wherel believe the conference was that he was
12 that | didn't go to any of the -- what do they 12 speaking at, if he was speaking at it.
13 have, well, talks or whatever. | didn't 13 Q. Do you believe vaccine causes
14 attend any of the talks. 14 autism?
15 Q. Didyou attend any of the 15 A. | have no opinion on that.
16 eventsother than the speaking engagements? 16 Q. Youdon't know one way or the
17 Didyou attend, for example, cocktail hours or 17 other or you don't have a belief one way or
18 presentations otherwise? 18 theother?
19 A. | didn't say | attended any 19 A. | don't study autism. | don't
20 speaking engagements. 20 know. So | have no opinion.
21 Q. [I'mjust talking about what you 21 Q. Do you vaccinate your children?
22 attended at the conference and what you didn't 22 MR. SCHNELL: I'm going to
23 attend at the conference. 23 object to getting into privacy matters.
24 A. | didn't attend any informational 24 | don't know what the relevance of that
25 things at that conference that they do. | 25 is.
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Page 404 Page 406
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 MS. DYKSTRA: Wédll, if you 2 Q. Didyoutalk to-- you said you
3 believe or you don't know whether 3 talkedto Liz Birt about the allegationsin
4 vaccines cause autism, it informs your 4 your complaint. Correct?
5 decision about whether you vaccinate 5 A.  Wael, wewant to be very
6 your children generally. 6 responsive when we write these things, and |
7 MR. SCHNELL: | don't see the 7 knew she knew | worked at Merck.
8 relevance and | don't want to get into 8 Q. Yes
9 privacy. You've aready tried that 9 A. Sol believe | may have to some
10 information, we objected and we moved 10 degree, but | don't recall what | discussed
11 on and we're going to maintain that 11  with her.
12 objection. 12 Q. Didyou tak about the
13 MS. DYKSTRA: Whether or not 13 allegationsin your complaint or the issues
14 his children are vaccinated you think 14 that you saw at Dr. Krah's lab with anybody
15 isasignificant enough issue under the 15 elseat the Autism One conference in 2003 or
16 confidentiality and protective order 16 inthevicinity of the Autism One conference
17 entered in this case that he can't 17 in2003?
18 answer that question? 18 A. | believeit'slisted here but
19 MR. SCHNELL: It'saprivacy 19 there were two different points, Kimberly
20 issue. 20 Green, Andrea Rock, they had heard that |
21 BY MS.DYKSTRA: 21 worked at Merck.
22 Q. Areyou going to follow your 22 Q. WhoisKimberly Green?
23 attorney's advice? 23 A. | remember she said she did
24 A. Yes 24 something about with film. That'sal |
25 Q. Wadll, hedidn'tinstruct you 25 remember about her career.
Page 405 Page 407
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 notto answer just to beclear. He objected. 2 Q. WhoisAndrea Rock?
3 MR. SCHNELL: No, | am 3 A. | think she said she was --
4 instructing him not to answer. If you 4 wadll, it'sgot to say in here. What page are
5 believe that that invades your privacy, 5 weat? It'sin here somewhere.
6 then | instruct you not to answer. If 6 Q. | believeit'son page 55.
7 you don't believe it invades your 7 A. Itsaysshe'sajournaist or
8 privacy, then you're free to answer. 8 atleast wasajournalist.
9 THE WITNESS: I'm not answering 9 Q. What did you talk to Ms. Green
10 the question. 10 and Ms. Rock about? Did you talk to them
11 BY MS.DYKSTRA: 11 together actualy?
12 Q. Yousaid you werein information 12 A. No.
13 gathering mode? 13 Q. What did you talk to Ms. Green
14 A. Uh-huh. 14 about?
15 Q. What information were you 15 A. Theonly thing | recal isthat
16 gathering at the Autism One conference? 16 they knew | had worked at Merck. And | didn't
17 A. |didn'tsay -- | was-- from 17 deny that. Sol felt it wasresponsive to put
18 thetimel left Merck until | found alawyer, 18 itinhere.
19 | was curious about what information | knew, 19 Q. Doyou recall speaking with
20 what the public knew. | was curiousif there 20 Ms. Green about the allegations in your
21 wasinformation that the vaccine didn't work, 21 complaint?
22 wasn't safe, things like that. 22 A. Like specificsof --
23 Q. What information did you gather 23 Q. What happened in Dr. Krah's
24 at the 2003 autism conference? 24 |ab.
25 A. | don'trecal. 25 A. |don'trecal that.
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Page 408 Page 410
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. Doyou recall speaking about 2 he's concerned about vaccine safety whichis
3 Dr. Krah'slab and what you saw there with 3 tied straight with vaccine efficacy and
4 Ms. Rock? 4 effectiveness. | mean, if you want to say a
5 A. No, | don't recall that. 5 motivation, it would be to meet somebody with
6 Q. Yousadyouwereininformation 6 apotential power to do something if that were
7 gathering mode, and you defined that as being 7 apossible avenue. Information gathering
8 curious about whether the vaccine didn't work 8 mode, you're sticking on the part whereit's
9 or wasn't safe. And in that capacity who did 9 likefinding out what people think, whatever.
10 you speak to about whether the vaccine worked 10 |It'sasoif thisfraudisstill going on,
11 or was safe? 11 what options are there. That'sinformation
12 MR. SCHNELL: Object to the 12 gathering mode. That doesn't require me to go
13 form. 13 say, hey, doyou haveanidea. It'swhat's
14 THE WITNESS: | didn't seek out 14 goingon. | havealot of knowledge from
15 information. | wanted to hear what 15 Merck and | don't know what's public and |
16 everyone else was saying. 16 don't know what's hidden.
17 BY MS.DYKSTRA: 17 Q. Sodidyou or did you not
18 Q. Youdidn't ask people at the 18 attend any of the informational sessions at
19 conference whether they thought the vaccine 19 the Autism One conference?
20 waseffective or safe? 20 A. | didn't attend those.
21 A. lwasafly onthewal. 21 Q. Wheredid you meet Mr. Burton,
22 Q. Didyou learn anything about 22 you saidin the hotel at the conference?
23 thevaccine's effectiveness at the conference? 23 A. A hallway somewhere.
24 A. | don'trecal. 24 Q. Andthat was--
25 Q. Youdon'trecal? 25 A. |l think it wasin the hotel.
Page 409 Page 411
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 A. 1 don't know why | would have, 2 Q. That wasthe purpose of your
3 but| don't recall, no. | don't -- can | 3 visit, to meet Mr. Burton?
4 answer that -- we're talking about public 4 A. 1 wouldn't say the purpose. |
5 perception. 5 mean, | don't recall whether | -- | don't
6 Q. Didyou do anything elseto 6 recal. | mean, there'sno purpose. There's
7 investigate or in your information gathering 7 no purpose that | recall, like, | went out
8 mode other than -- well, wait. 1'm sorry. 8 there.
9 Strikethat. 9 Q. YousaidthereasonisDan
10 Y ou said you were listening to 10 Burton wasthere and he's a representative and
11 what other people had to say about the vaccine 11 concerned about the vaccine. If you want to
12 asopposed to seeking out answers. Correct? 12 say motivation, it would be to meet somebody
13 A. Yeah, peoplewalk by in 13 with potential power to do something. So I'm
14 hallways, do whatever. But meet Dan Burton, 14 askingisthat what you're saying, that you
15 go home, see what the general feel thereis. 15 went to the conference to meet Mr. Burton?
16 | don't recall. Because| wasn't thereto be 16 A. I know | met him there and |
17 taught by whatever they have at the -- 17 thought this guy has power, that's a possible
18 whatever the -- I'm not sure how the 18 thing, but I didn't know there was an avenue
19 conferenceis set up. 19 to go forward there or not, because | till
20 Q. Soyouwent on an information 20 didn't know what the FDA was doing at the
21 gathering trip from Pittsburgh to Chicago but 21 time. Sol didn't want to do anything, |
22 you didn't attend any of the informational 22 didn't have an avenue forward to stop the
23 sessions at the conference? 23 fraudif | had any evidence that it was still
24 A. No, that's-- thereason is Dan 24 going on other than the fact that | didn't see
25 Burton was there and he's a representative and 25 it stopped. It'sreally hard to apply a
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Page 412 Page 414
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 motivation to something | don't recall. | 2 Q. Wasit arestaurant? Wasit an
3 remember | met the guy, he seemed powerful and 3 office?
4 maybe there was an option there. He empowered 4 A. Therewas no one else around,
5 Liz likel know thiswoman, yes. And then 5 wewereat atable.
6 that wasit. 6 Q. Andwhat did you -- the three
7 Q. Didyou discloseto himinyour 7 of you discuss at the initial meeting before
8 brief conversation with him that you witnessed 8 you retained him asyour counsel ?
9 fraud at Merck's |aboratories? 9 MR. SCHNELL: Wéll, even if
10 A. No, | did not. 10 it's before retention, it could still
11 Q. Why not? 11 be privileged if they're talking about
12 A. Becausel talked to him for 12 apotential retention. | wasn't there,
13 about 20 seconds. He produced himself and 13 | don't know. But I'm going to caution
14 empowered Liz. 14 the witness you cannot disclose
15 Q. Didyoutell Liz | witnessed 15 attorney-client communication to the
16 fraudin Merck's |aboratories? 16 extent he ultimately became his lawyer.
17 A. | don't recall what | talked to 17 THE WITNESS: | can't answer
18 her about. 18 that, it's privileged.
19 Q. When did sheintroduce you to 19 BY MS.DYKSTRA:
20 Mr. Moody? 20 Q. When you were meeting with
21 A. 2003 21 Mr. Moody, was Ms. Birt present?
22 Q. Wasit at or around this 22 A. | think to start the meeting.
23 conference, this Autism One conferencein 23 Q. Tell me about what happened
24 Chicago? 24 while Ms. Birt was present.
25 A. Itwasin Pittsburgh. 25 MR. SCHNELL: I'm still not
Page 413 Page 415
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. Okay. Tell me about the meeting 2 sure that changes anything, because |
3 and how sheintroduced you. 3 don't know what capacity Ms. Birt was
4 A. Shewassitting at atable and 4 there.
5 sheintroduced Jim Moody. And then Jim Moody 5 THE WITNESS: She introduced
6 started talking. 6 him by name and me and he immediately
7 Q. Wherewasthis? Where did this 7 started talking.
8 occur? 8 BY MS DYKSTRA:
9 A. Pittsburgh. 9 Q. Wasshedtill sitting there
10 Q. | know Pittsburgh. Wherein 10 while he started talking?
11 Pittsburgh? 11 A. ldon'trecal. At some point
12 A. Downtown. 12 shewasn't there.
13 Q. Where downtown? 13 Q. Téell me, to the extent that you
14 A. My best guess would be a hotel, 14 recdl siting here today, the conversation you
15 but I'm not sure. 15 had with Mr. Moody and Ms. Birt?
16 Q. DidMs. Birt livein Pittsburgh 16 A. ltwasimmediately privileged.
17 or did she fly to Pittsburgh to meet with you? 17 Q. IsMs. Birtalawyer?
18 A. Noidea 18 A. No, Jm Moody was my lawyer.
19 Q. But shearranged the meeting 19 Q. But Ms. Birtisthere, it's not
20 with Mr. Moody? 20 privileged.
21 A. Fromwhat | understand. 21 MR. SCHNELL: Well, we don't
22 Q. Andyou, Ms. Birt and Mr. Moody 22 know what -- was she working for the
23 met in Pittsburgh in 2003 potentially at a 23 Congressman at the time?
24 hotel? 24 THE WITNESS: | have no idea.
25 A. | can't--1 shouldn't guess. 25 MS. DYKSTRA: She wasn't
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Page 416 Page 418

1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL

2 working for hislawyer at the time, so 2 of it. Heexplainedit. She wasn't there by

3 it's-- 3 theend of that.

4 MR. SCHNELL: Wedon't know if 4 Q. Soat some point during his

5 shewas a consultant. Could have been. 5 explanation of what aqui tam lawsuit was she

6 I'm not trying to be difficult. | just 6 left thetable?

7 don't know what her capacity was at the 7 A. Yeah, that took awhile.

8 time. 8 Q. How long did that take?

9 THE WITNESS: She introduced me 9 A. Shewas gone before he was done
10 by name, he started talking, she 10 withthat. | don't know. Probably about the
11 disappeared. 11 time he was talking about Abraham Lincoln.
12 MR. SCHNELL: Wéll, do you 12 But that's -- yeah, he talked about Abraham
13 recall what part of the conversation 13 Lincoln.

14 occurred when she was still there? 14 Q. During the meeting with Mr. Moody,
15 THE WITNESS: When she spoke 15 wasthat when you actualy retained him as
16 and said -- and introduced us. She 16 your counsel?
17 didn't talk again. 17 A. Hesaidthat very quickly.
18 MR. SCHNELL: But when did she 18 MR. KELLER: | want you to be
19 leave? We're trying to separate was 19 very careful.
20 there any time she was there when you 20 BY MS. DYKSTRA:
21 were talking substantively to Moody? 21 Q. Justkind of ayesor no to the
22 THE WITNESS: Hewastalking 22 extent that you can answer.
23 substantively to me. 23 MR. KELLER: No. Very
24 MR. SCHNELL: It doesn't 24 carefully. When you sat down with
25 matter. 25 Mr. Moody, were you seeking legal
Page 417 Page 419

1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL

2 THE WITNESS: Okay. Sheleft 2 advice?

3 at some point. | mean, | don't know 3 THE WITNESS: Yes.

4 when. Sheintroduced us. He started 4 MR. KELLER: That'sit.

5 talking. She disappeared. 5 BY MS.DYKSTRA:

6 MR. SCHNELL: We could quibble 6 Q. From thetime that you met with

7 about whether she's covered or not, but 7 Mr. Moody at that time, from that point

8 | would be willing to let him talk 8 forward, did he become your counsel ?

9 about when she was there because | -- | 9 A. Yes
10 don't know. 10 Q. Hewasyour counsel from 2003
11 MR. KELLER: Aslongasyou 11 to 2009?

12 agree that it's not awaiver to any 12 A. I'mnot surethe end date. I'm

13 kind of privilege. 13 not sure how -- the timing of the transition.
14 MS. DYKSTRA: | would agree 14 Q. Didyoufile--1 apologizeif

15 that it's not awaiver of his 15 | asked thisyesterday, | don't recall.

16 conversation with Mr. Moody after he 16 MR. SCHNELL: Youdid.

17 retained him. 17 MS. DYKSTRA: Do you mind if |
18 BY MS.DYKSTRA: 18 ask again just to be clear?

19 Q. Doyourecal intheinitial 19 MR. SCHNELL: No.

20 portion of the conversation what Mr. Moody was 20 BY MS. DYKSTRA:

21 sayingto you prior to Ms. Birt leaving the 21 Q. Priortoretaining Mr. Keller

22 table? 22 and Mr. Schnell, did you file a False Claims
23 A. Yes. Thevery first thing he 23 Act or awhistleblower complaint in any

24 did was hand me some document that described 24 jurisdiction?

25 what aqui tam lawsuit was. | had never heard 25 A. | did answer that yesterday.
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Page 420 Page 422
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 MR. SCHNELL: You can answer. 2 about your conversation with Mr. Kurtz? Tell
3 THE WITNESS: No. 3 mewhat details you remember about your
4 BY MS.DYKSTRA: 4 conversationswith Mr. Kurtz.
5 Q. Didyouand Mr. Moody attend 5 A. | remember he said that if |
6 Autism One conferences together? 6 needed new counsel, that he could -- he knew
7 A. No. 7 people he could put mein contact with.
8 Q. Didyou attend any other Autism 8 Q. Didyoutell Mr. Kurtz that you
9 One conferences? 9 were unhappy with your counsel, meaning
10 A. Defineattend. 10 Mr. Moody?
11 Q. Either attend an informational 11 A. |don'trecal, but | shouldn't
12 session or any other portion of the conference. 12 guessatit. | don't recall the details of
13 A. No. 13 why hewould have said if you need new counsel
14 Q. Didyou go to the hotel wherea 14 or if you need counsel. | don't even know
15 conference was held at the time the conference 15 that he said new counsel. He basically said
16 washeld? 16 he could be an intermediary and get mein
17 A. Yes 17 touch with lawyers. 1'm not sure of the
18 Q. Which -- in what instances, at 18 circumstances beyond that.
19 what times did you do that? 19 Q. Youdon't recall what you said
20 A. | can'trecal each year. 20 that would have instigated that response from
21 Q. How many conferences did you 21 Mr. Kurtz?
22 attend in the broad way we're speaking? 22 A. No.
23 A. | don't know the exact number. 23 Q. Youdon't recall anything else
24 Q. Canyou give me an approximate 24 about your conversation with Mr. Kurtz other
25 number? 25 than he said if you need alawyer, | can find
Page 421 Page 423
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 A. Lessthan half adozen. 2 onefor you?
3 Q. Do you know what years you 3 A. Thetake-home message, from
4 attended these meetings? 4 what | remember, was that he had a possible
5 A. | don't know which years. 5 avenueto be ableto talk to another lawyer.
6 Q. Ithink the only oneyou 6 That'swhat | remember about it.
7 disclosed in addition to the 2003 is a 2009 7 Q. Andyou don't remember one way
8 conference in your answersto discovery. Do 8 or the other whether you told him you were
9 you recal attending the 2009 autism 9 dissatisfied with your current lawyer?
10 conferencein Chicago? 10 A. | don'trecal.
11 A. I'mnot sure of the exact year, 11 Q. Didyoutell Mr. Kurtz that you
12 but | didn't attend it, | went to Chicago 12 had been trying to pursue an action against
13 because that's where Jim Moody was. To meet 13 Merck for five or so years?
14 with Jim Moody. 14 A. | don't remember the details of
15 Q. Didyou also speak with Stan 15 why he offered to be an intermediary to talk
16 Kurtz? You haveinyour answersto 16 to another lawyer.
17 interrogatories he's an independent researcher 17 Q. Would you recommend Mr. Moody
18 of vaccines and other childhood issues, and 18 ascounseal to somebody else?
19 you spoke to him and his wife Michelle about 19 A. For what kind of -- what are we
20 topicsrelated to the alegationsin your 20 talking about? | mean --
21 amended complaint at the Autism One conference 21 Q. If they had apotential False
22 in2009. That's on page 53. 22 ClaimsAct case.
23 A. Itwasinthe hotel wherethe 23 A. | don't have awholelot of
24 conference was at in 2009 in Chicago, yes. 24 experience with lawyers to recommend one way
25 Q. Canyou give me any details 25 or the other.
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1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. Would you recommend Mr. Moody 2 then.
3 ascounsel to somebody elseif they had a 3 Q. Prior tofiling the lawsuit.
4 potential False Claims Act case? 4 A. Now, what do you mean by
5 A. 1 would aways recommend these 5 "submissions'?
6 guysfirst. 6 Q. Anything that Merck provided to
7 Q. You're not answering my 7 the FDA related to 007.
8 question. Would you or would you not 8 A. Prior tofiling the lawsuit, on
9 recommend Mr. Moody to somebody elseif they 9 clinicdtrias.gov Protocol 007 was listed as
10 had aFase Claims Act case? 10 acompletedtrial. | had the ProQuad BLA, and
11 A. Not with abetter option 11 | -- there was the language around the |abel
12 available. I'd recommend these, Constantine 12 change from 20,000 to 12,500 TCID50. There
13 Cannon, Keller Grover. 13 wasan EMA submission -- there was an EMA
14 Q. Other than the 2003 and 2009 14 document that cited an EMA submission that
15 autism conferences, did you attend any other 15 listed Protocol 007 asapivotal study and it
16 autism conferencesin the broad sense we're 16 hadthefinal seroconversionratesinit. It
17 speaking, meaning go to the area where the 17 waslisted as acompleted study. So | had at
18 conferenceisheld? 18 least those things. | can't remember off the
19 A. I'mnotsure. | think | 19 top of my head more submissions.
20 went -- | may have gone to Chicago to meet Jim 20 Q. Letmejust makesurel have
21 Moody. | don't know the number of times. 21 those correctly. So prior tofiling the
22 Q. Did your wife attend the trips 22 lawsuit, you went on clinicaltrials.gov and
23 to Chicago with you? 23 based on information on clinicaltrials.gov,
24 A. No. 24 you had the ProQuad BLA, an EMA submission and
25 Q. Mr. Krahling, you left Merck in 25 | think you said the new label?
Page 425 Page 427
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 November/December 2001. Following your 2 A. Areyou saying | got them off
3 departure from the company, did you ever see, 3 of clinicaltrials.gov?
4 other than in connection with this case, any 4 Q. That'swhat it sounded like
5 of the submissions Merck made to the FDA 5 your answer was.
6 around Protocol 0077? 6 A. No, it wasaseparatething. |
7 MR. SCHNELL: Object to form. 7 got the ProQuad BLA from an Internet search.
8 THE WITNESS: What do you mean 8 Q. Okay.
9 in connection with the case? 9 A. Clinicdtrials.govisa
10 BY MS.DYKSTRA: 10 website. The EMA document that citesthe EMA
11 Q. | know you produced in this 11 submission off the Internet.
12 case, the company has produced in this case a 12 Q. SoBLA you got off the Internet?
13 lot of submissions and filings that the 13 A. TheCDC contract.
14 company had with the FDA over along period of 14 Q. TheCDC contract, okay.
15 time. You weren't at the company for that 15 A. | might beleaving something
16 entire period of time. So what I'm asking you 16 out, but | think we have it detailed in the
17 isother than things that you may have seen 17 complaint if you want to go through it.
18 through the course of discovery in this case, 18 Q. If you think looking at the
19 haveyou ever seen the actual submissions that 19 complaint would be helpful, that's fine.
20 Merck made to the FDA in connection with 20 A. No. That'swhat | got off the
21 Protocol 007 that postdated your employment? 21 top of my head here 17 years | ater.
22 A. Thoseoverlap. If you can 22 Q. Soyou said you got the ProQuad
23 rephraseit as prior to filing the lawsuit 23 BLA off an Internet search. Correct?
24 what submissionswould | have seen, then we 24 A. Yes
25 cut out anything I've seen first time since 25 Q. | justwant to break it down.
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2 A. Sure 2 A. No, | know | found it.
3 Q. Andyou got the CDC contract 3 Q. Youfound it yourself?
4 where? 4 A. Absolutely.
5 A. Someone on our legal team found 5 Q. And sothat was -- you found
6 that. I'mnot surel foundit. | don't 6 that, I'm sorry, on the Internet somewhere?
7 recal how | had that in front of me. 7 A. Internet search engine somehow.
8 Q. Whichlega team areyou 8 Q. TheCDC contract, did you also
9 taking about? 9 find that from Internet search or you think
10 A. Whichlegal team? Do | need to 10 you may have got that from counsel ?
11 makethedistinction? 11 A. Idon'trecal --
12 Q. Yes, you do. 12 Q. I'mtrying not to -- I'm trying
13 A. Theseguys. Oh, wait. | got 13 tosay did youfind --
14 more. The FDA 483 report. 14 A. | don'trecall how | gotitin
15 Q. Wheredid you get that? 15 front of me. Thereason | remember the
16 A. Counseal. Thefirst one. 16 ProQuad BLA so muchisit waseasily
17 Q. Mr. Moody? 17 identifiable that they were using Protocol 007
18 A. Yes 18 ELISA which was absolutely predicated and
19 Q. How did he getit? 19 inextricably linked to that PRN falsification.
20 A. 1 havenoidea 20 | know | saw the seroconversion ratesin that
21 MR. SCHNELL: | just want to 21 EMA document that talked about the EMA
22 instruct the witness going forward not 22 submission. It was acompleted study. They
23 to identify documents that your counsel 23 weren't looking at some small sample size.
24 may have provided you. So if we can 24 Those stand out quite well. At some point |
25 carve out of your answer going forward 25 waslooking at aCDC contract. | don't know
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2 those documents, please do. 2 who found it or supplied it.
3 THE WITNESS: Arethesethe 3 Q. And]I think you mentioned the
4 ones | found on my own? 4 483. Do you know whether you found that by
5 BY MS.DYKSTRA: 5 yourself on some FOIA request or an Internet
6 Q. My question was prior to filing 6 search?
7 thislawsuit, what did you see? 7 A. Let'sclarify. | don't recall,
8 A. Everything | saw prior to 2010. 8 | remember that | had it in front of me before
9 Q. SotheProQuad BLA you 9 | met them. Whether counsel provided or me, |
10 mentioned you found yourself from an Internet 10 don'tthink | providedit. | mean, | haveto
11 search? 11 identify who provided it? | shouldn't guess.
12 A. | don't know if counsel found 12 Q. | don'twantyoutoguess. I'm
13 it independently, but I remember when | found 13 just asking if you recall how you got it?
14 it, it lit afire under me. 14 A. |recal seeingit.
15 Q. Téell meabout that, when did 15 Q. What datadid you get off of
16 youfindit and what did you think? 16 clinicaltrials.gov related to the mumps
17 A. | think that they were using -- 17 vaccine?
18 it cited the PRN from Protocol 007 to justify 18 A. Oneof the most important
19 the cutoff for the ELISA. And they were 19 pieceswas that Protocol 007 was a completed
20 bringing ProQuad to market based on unreliable 20 study which means the seroconversion rates |
21 datathat wasfasified. So| knew for 21 wasseeing werefinal. They weren't based off
22 certain the fraud was ongoing. 22 of someinterim measure, or however Merck
23 Q. Youdon't know whether you 23 described it.
24 found the ProQuad BLA from your own Internet 24 Q. Didyou see-- did you pull off
25 search or Mr. Moody gave it to you? 25 of clinicaltrials.gov the final seroconversion
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2 ratesfrom 007 that were submitted to the FDA? 2 many pieces of it are familiar.
3 A. | don't know if they were on 3 Q. Youjust looked at thefirst
4 there. | don't recal that. | recall seeing 4 page.
5 thefina seroconversion rates listed in the 5 A. | looked throughit. There's
6 EMA submission that the EMA discussed. 6 nothing that looks foreign here. | know that
7 Q. Other than the documents you 7 I'veseenadl this. The questionis, which
8 justidentified, did you see -- let me ask 8 isn't helpingyou, is, | don't know when |
9 gpecifically. Again, I'm excluding what 9 first saw this. | saw thisyears ago.
10 you've seen in connection with this 10 Q. Butyou don't know when you
11 litigation. 11 first saw it?
12 A. Prior to 2010. 12 A. | can't say for certain whether
13 Q. Prior to discovery in this 13 | sawit prior or not. | don't know.
14 litigation, had you ever seen the supplemental 14 Q. Mr. Krahling, you had answered
15 biological license application that Merck 15 aseries of requests for admissions related to
16 submitted to the FDA on January 29, 2004? 16 the CDC dready stating that you were never
17 MR. SCHNELL: Do you havethe 17 asked to communicate with the CDC during your
18 document? 18 employment at Merck and your job duties did
19 THE WITNESS: I'd have to look 19 not include directly communicating with the
20 at it to know. 20 CDC. Do you recall that?
21 BY MS.DYKSTRA: 21 A.  What exhibit is that?
22 Q. Doyou recall seeing it? 22 Q. Ilhavenoidea It's
23 A. Wél, youlisted atitle. If | 23 Exhibit 6. The supplemental requests for
24 saw adocument and didn't remember the title? 24 admissions number 50 and 51.
25 Q. I'maskingyouif you recall 25 Do you see number 50 you state
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2 seeing-- 2 that your job duties did not include directly
3 A. | can't say either way. 3 communicating with the CDC. Y ou were never
4 Q. Youdon't remember one way or 4 asked to communicate with the CDC during your
5 theother? 5 employment at Merck, and prior to the lawsuit
6 A. No, | didn't say that. | said 6 you had no personal knowledge of any nonpublic
7 without seeing the document, | can't know 7 communications between Merck and the CDC.
8 whether | saw it before or not. 8 A. | seethose.
9 - - - 9 Q. Andthelast onel'll point to
10 (Exhibit Krahling-31, 1/29/04 10 isnumber 57, you admitted that you had no
11 Supplemental Biologics License Application, 11 persona knowledge of any communications at
12 MRK-KRA00000032 - 00000139, was marked 12 al regarding Protocol 007 between Merck and
13 for identification.) 13 theCDC?
14 - - - 14 A. Yeah
15 BY MS.DYKSTRA: 15 Q. Inaddition, isit aso correct
16 Q. I'mgoing to mark as Exhibit 31 16 that you never negotiated any contract with
17 aJdanuary 29, 2004, Supplemental Biologics 17 the CDC on behalf of Merck?
18 License Application. And you can--al | 18 A. Holdon. Wait aminute.
19 want to know is whether or not you saw this 19 You'retaking about request number 57 now?
20 document prior to discovery in this lawsuit? 20 Q. No. I'mnot asking youin
21 I'mnot asking if there's alabel attached and 21 addition to those.
22 you may have seen the label. I'm talking 22 A. Okay.
23 about the full submission to the FDA. 23 Q. | have another question.
24 A. | have seen this document. | 24 A. Okay.
25 don't recall when | first saw it because so 25 Q. Isitalso truethat you never
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2 negotiated any contract on behalf of Merck 2 onittokeepitonthe market. Because
3 withthe CDC? 3 the-- it couldn't maintain its shelf life.
4 A. What do you mean by negotiate? 4 Q. You're awarethat your
5 Q. I'mnotredly sure how to 5 complaintispublic. Correct?
6 define that term other than discuss with the 6 A. Youmean published in the
7 CDCthetermsand provisionsthat go into a 7 public sphere?
8 final agreement. 8 Q. Publicly available --
9 A. Inperson or over the phone? 9 A. Yeah
10 Q. Inanyway. In person, over 10 Q. --topeopleon the Internet?
11 the phone, communicate in writing? 11 A. Yes
12 A. | provided content that went 12 Q. Andyou're aware that the DOJ
13 into those negotiations. But | did not 13 talked to the CDC about your complaint?
14 personaly talk to CDC representatives, CDC 14 MR. SCHNELL: Object to the
15 representativesin person to negotiate prices. 15 form.
16 Q. What content did you provide 16 THE WITNESS: | don't know --
17 that went into the CDC negotiations? 17 what do you mean talked to them?
18 A. According to Krah, we would 18 BY MS.DYKSTRA:
19 havelost the exclusive licensing right to 19 Q. Communicated the information in
20 market that vaccine, which meansthe CDC 20 your complaint.
21 wouldn't have bought it. Sol wasinthelab 21 MR. SCHNELL: Object to form.
22 that committed fraud and the information would 22 BY MS DYKSTRA:
23 have been safety and efficacy information 23 Q. Areyou awarethat the DOJ --
24 because the CDC -- from what | understand from 24  that the CDC is aware of your alegations?
25 Krah and generaly, that's how the CDC works, 25 MR. SCHNELL: Object to form.
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2 they want the vaccine to be both safe and 2 THE WITNESS: Inwhat sense are
3 effective. 3 they aware? | mean, you mean they've
4 Q. Haveyou ever participated in a 4 read the complaint?
5 meeting with the CDC in any form around the 5 BY MS DYKSTRA:
6 contract? 6 Q. Areyouawarethat theCDCis
7 A. Inperson and over the phone, 7 inany way aware of your allegations?
8 no. Krah madeit clear that Protocol 007 was 8 A. You'retalking about the CDC as
9 designed to keep the vaccine on the market, 9 aningtitution or people there?
10 protect the shelf life so that they could 10 Q. Wadll, it hasto be people
11 make-- first of all, it wasto keep it on the 11 there. The CDC doesn't work other than
12 market because it could be removed. Protect 12 through people.
13 thelabel sothat it wouldn't be changed and 13 A. Am] aware of which people
14 tomaintain its exclusivity so that it 14 there have read it?
15 wouldn't have competitors. That wasthe 15 Q. Areyou awarethat anyone at
16 financia goal of Protocol 007. He madeit 16 the CDC isaware of your alegations?
17 clear that you don't start working on a 17 A. If yousaidit's public and
18 scientific objective unless you understand the 18 that they are there to do their job, | can
19 financial goal that that existsin pursuit of. 19 only infer that they've read it, but the DOJ
20 |think | cited it in an e-mail to him. 20 didn't inform me of anything.
21 Q. Sojusttobeclear, Dr. Krah 21 Q. Do you know whether the CDC has
22 told you that Protocol 007 was necessary to 22 inany way changed its purchasing of the mumps
23 keep MMR Il on the market? 23 vaccine since you filed your complaint?
24 A. Yes. Not only that, but they 24 A. What do you mean changed the
25 hadto take a-- they had to get an early read 25 purchasing?
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2 Q. Changed any of the terms of 2 the CDC such that it lowered its real world
3 ther purchasing? 3 effectivenessrating or the numbers around
4 A. I'dhaveto seethe CDC 4 rea world effectiveness on its website?
5 contractsto know that. 5 A. | can't speak for the CDC but
6 Q. [I'masking you if you know 6 youreaskingif | believe. | think so. IEC
7 sitting here today whether the CDC changed any 7 changed their number, too.
8 of its purchasing terms with respect to the 8 Q. What did they change their
9 mumps vaccine since you filed your complaint? 9 number to?
10 A. CDC, | haven't communicated 10 A. A much lower number than the
11 with the CDC in any sense about their 11 packageinsert states.
12 purchasing terms, have 1? | don't think so. 12 Q. Whenyou talk about the package
13 | haven't reviewed any CDC contracts other 13 insert, you're talking about the 96 percent
14 thanthe one | saw before we filed. 14 seroconversion rate that's referenced in the
15 Q. Soyoudon't know one way or 15 packageinsert?
16 the other whether the CDC has changed any of 16 A. Whatever number they had before
17 its purchasing terms even though your 17 whichwasinthe 90s. | can't say
18 complaint ispublic? 18 definitively what it referred to. | don't
19 MR. SCHNELL: Object to form. 19 remember when that dropped.
20 THE WITNESS: What do you mean 20 Q. What did they -- you don't know
21 even though the complaint is public? | 21 what the IAC or the CDC changed on their
22 know the CDC changed their website 22 website specifically, what number they changed
23 about how well the vaccine works. That 23 itto, just alower number?
24 seems like a pretty substantial 24 A. They changed it to a number
25 material change. 25 that was in the 90s that represented how well
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2 BY MS. DYKSTRA: 2 thevaccine worked to alower real world
3 Q. What did they -- what do you 3 effectiveness. | don't recall what citations,
4  know about that? 4 but they changed the number.
5 A. It changed the efficacy from 5 Q. Youunderstand -- you
6 sayingit worked realy well to it doesn't 6 understand the CDC realizes that the vaccine
7 work sowell. The number went down 7 isnot 100 percent effective?
8 significantly. 8 A. Whatisthat? | can't accept
9 Q.  Which number? 9 that characterization. What do you mean
10 A. Thenumber that they list for 10 "redlize"?
11 how well it works. 11 Q. Doyou believe the CDC -- well,
12 Q. Theeffectivenessrate? 12 you said aready that the CDC has alower real
13 A. 1 don't know what they refer to 13 world effectiveness on their website.
14 it onthewebsite. The website used to -- the 14 A. Hereswhat | redlize, that a
15 website, the pink book, | believeit cited 15 packageinsert comes with the product they buy
16 possibly the package insert number, something 16 and Merck sticks by their claim on that
17 high. They don't citeit anymore. They cite 17 package insert that just one shot produces
18 alower real world effectiveness. 18 96 -- produces mumps neutralizing antibodies
19 Q. Whendid you first become aware 19 in 96 percent of people who get one shot. And
20 of this? 20 CDC islooking at outbreaks, writing papers
21 A. Prior to -- well, it was after 21 saying that the 2006 outbreak was
22 thelawsuit because the change happened after 22 characterized by two-dose failure, meaning the
23  thelawsuit wasfiled. 23  kids had two doses of that vaccine.
24 Q. Doyou believe that your 24 MR. SCHNELL: Lisa, we've been
25 litigation and your lawsuit had any effect on 25 going about an hour, so whenever isa
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2 good time for abreak. 2 Q. Canyou give me a number with
3 BY MS.DYKSTRA: 3 respect to what you believe to be the
4 Q. Do you know what the CDC pays 4 vaccine's effectiveness today?
5 for the Merck's mumps vaccine? 5 A. | cangiveyou arelative
6 A. Toomuch. It doesn't work. 6 number. It'ssignificantly below what Merck
7 Any amount istoo much. 7 clamsitis.
8 Q. Doyou think it has zero 8 Q. Canyou give mearange or an
9 effectiveness, the vaccine? 9 estimate of what you believe the vaccine's
10 A. | know from talking to Krah and 10 effectivenessto be today?
11 publications he gave me that having low 11 A. | cangiveyou arange based on
12 vaccine efficacy can actually make a disease 12 what | saw in Krah'slab. He had tested using
13 more dangerous. So when you say any 13 astandard PRN against a panel of wild types,
14 effectiveness, there'skind of an implication 14 he saw efficacy, you know, 70, 60 percent. He
15 therethat alower amount isjust alower 15 saw efficacy aslow as zero percent against
16 amount of agood thing. A lower amount of 16 somewild type strains. So against someit
17 antibodiesthat don't neutralize the virus can 17 doesn't work at al. Against some there may
18 actually make the disease more severe. He 18 be aneutralizing response but we don't know
19 gave me publications that documented that this 19 if it'sin the danger zone.
20 hasalready occurred in the measles vaccine 20 Q. Yes, welooked at some of that
21 and he was concerned about that low efficacy 21 yesterday for --
22 inmeades. So, yeah, | mean, alow amount of 22 A. Absolutely none of the wild
23 non-neutralizing antibodies can be avery 23 type strains were anywhere near 90 percent.
24 dangerous thing. 24 Krah said that's the reason they needed to
25 Q. Do you know how -- you used the 25 test against the vaccine strain. When they
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2 term "diminished efficacy," and you talk about 2 wereableto negotiate calling alow passage a
3 thevaccine having alower effectiveness. 3 wildtype strain even he didn't believe it.
4 What isyour understanding of how effective 4 In his own documents he put wide typein
5 thevaccineistoday? 5 quotes. | said, why did you put wild typein
6 A. It'snot effective against wild 6 quotes? And he said, becauseit'snot a
7 type strains and that the efficacy is so low 7 vaccine -- or it'snot awild type strain,
8 that there's atheoretical potential to make 8 it'savaccine strain. Hisrationale, the
9 thedisease worse. 9 AIGENT assay, hisrationale, the objective
10 Q. Canyou give me a number that 10 listed it asidentify a mumps neutralization
11 you think that the vaccineis effective, a 11 assay format testing against a, in quotes,
12 percentage? 12 wild type mumps strain that will permit
13 A. A percentage that it works? 13 measurement of greater than or equal to 95
14 I'mtelling you that once it getslow, you 14 percent seroconversion in MMR |1 vaccinees.
15 don't characterizeit in terms of works. 15 That, | said why iswild typein quotes. He
16 Q. What do you believe to be the 16 said becauseit's not wild type. Low passage
17 vaccinge's effectiveness today? 17 isnot wild type.
18 A. | think the vaccine sucks. 18 So | don't believe that the
19 Q. What do you believe to be the 19 resultsthey got against the low passage
20 vaccine's effectiveness today in numbers? 20 represent what they would have got against the
21 A. ltdoesn'twork. Thereare 21 wild type strains when he tested against those
22 outbreaksin highly vaccinated populations 22 wild type strains, got nowhere near 90
23 where the kids have had two doses of the shot. 23 percent. Some of them were aslow as zero.
24 | think we need an effective mumps vaccine and 24 That'smy belief of why the efficacy rates or
25 wedon't have one. 25 how well it worksis so much significantly
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2 lower than what Merck claimsis delivered by 2 knew that. And yet he still put wild
3 ther product with just one shot. | hope that 3 type in quotes after he knew that we
4 answersyour question. 4 weregoing to beabletodoit. |
5 Q. Not necessarily. You saw 5 asked him after the FDA was letting
6 yesterday, we showed you documents that Merck 6 them do that, he's putting wild typein
7 had shared with the FDA its seroconversion 7 quotes. Hedid not believe it wasa
8 rateswith the LO-1 wild type strain, and we 8 wild type virus. And | agree with him.
9 saw numbers that were zero and 50 percent. Do 9 The reason they choseit is because
10 you recal that? 10 they couldn't get the answer they
11 A. | recal that the Swissisolate 11 wanted without it.
12 wasn't in there where there was zero percent. 12 VIDEOGRAPHER: There'sfive
13 | aso remember saying Krah had -- they had 13 minutes |eft on the tape.
14 to-- the FDA knew they were testing against 14 MS. DYKSTRA: Wecantakea
15 wildtype. They had to go to the FDA with 15 break then if the tape is running out.
16 their best case scenario against awild type 16 VIDEOGRAPHER: Thetimeis
17 sothat they could argue to test against the 17 12:21. We're going off the video
18 vaccine strain. Not the low passage, they 18 record.
19 wanted to test against the full throttle 19 - - -
20 vaccinestrain. Because -- and the rationale 20 (A recess was taken.)
21 wasthat's the only way they could get the 21 - - -
22 number that he targeted that they must have 22 VIDEOGRAPHER: Thetimeis
23 beforehand. 23 12:40. Thisbeginsdisc two inthe
24 Q. You're awarethat CBER approved 24 videotape deposition of Stephen
25 alow passage Jeryl Lynn strain to be used in 25 Krahling.
Page 449 Page 451
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 thePRN assay? 2 BY MS.DYKSTRA:
3 A. | don't know what you mean by 3 Q. Mr. Krahling, are you familiar
4 "approved.” 4 with ACIP as part of the CDC?
5 Q. That CBER said it was okay for 5 A. What do you mean by familiar
6 Merck to use alower passage Jeryl Lynn strain 6 withit?
7 inthe PRN assay? 7 Q. Doyouknow what ACIPis?
8 A. They were aware that Merck was 8 A. Generaly speaking, | think so.
9 going to test against that low passage, yes. 9 Q. What isyour understanding of
10 Q. Canyou tell mewhat you 10 ACIP?
11 believe the effectiveness of the vaccine to be 11 A. | think one of the things they
12 today in numbers, what percentage? 12 doistalk about recommendations for
13 MR. SCHNELL: Object to form. 13 vaccination. Other than that, I'm not really
14 He's already asked and answered that 14 familiar with them.
15 several times. 15 Q. Areyouawarethat the CDC
16 MS. DYKSTRA: He hasn't give me 16 currently recommends two doses of MMR Il be
17 asingle percentage. Hejust said it 17 givento childrenin thefirst 12 to 15 months
18 sucks. 18 and the second in the four to six years? The
19 THE WITNESS: | said more than 19 first dosein children 12 to 15 months and the
20 it sucks. | gave you that whole panel 20 second dosein children four to six years?
21 of wild type. It'saslow aszero 21 A. | haven't looked at it, but |
22 percent against some wild types. You 22 don't think you'rewrong. That sounds -- |
23 know, you talked about the FDA 23 mean if you'rereading it, that soundsright,
24 approving or being aware of the use. 24 two doses.
25 Krah let us know that. Of course we 25 Q. Do you know whether the CDC has
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2 changed its recommendation for immunization in 2 what they needed for a effective vaccine, that
3 the context of mumps? 3 would not be able to get the job done in that
4 A. | saw some -- maybe some 4 example.
5 publicationsthat were by people from the CDC 5 Q. | understand that you're saying
6 where they were talking about discussion of 6 it wouldn't eradicate the disease. A vaccine
7 the possibility of needing athird dose of MMR 7 that's 70 percent effective. Correct?
8 because two doses wasn't protecting and 8 A. Allright.
9 preventing outbreaks of the disease. 9 Q. | understand that. |
10 Q. Do you have an opinion whether 10 appreciate that answer. Do you think a mumps
11 athird doseis appropriate at this point in 11 vaccinethat is 70 percent effective qualifies
12 time? 12 asan effective vaccine?
13 A. A third dose of an ineffective 13 MR. SCHNELL: Object to form.
14 vaccine would not be appropriate. | think 14 THE WITNESS: That's so vague.
15 they need an effective vaccine. 15 There's not even avaccine out there.
16 Q. What inyour mind would you 16 Do we even know if there's avaccine
17 characterize as an effective vaccine? 17 that's 77 percent effective? We're
18 A. Such abroad question. 18 talking about real world data?
19 Q. Whenyou say they need an 19 BY MS.DYKSTRA:
20 effective vaccine, what do you mean? 20 Q. What do you believe to be the
21 A. You'retaking interms of the 21 real world data with respect to the mumps
22 CDC. | can give you an ostensive example that 22 vaccine?
23 the CDC monitors outbreaks and they identified 23 A. Rea world?
24  mumps as an eradicable disease and they said 24 MR. SCHNELL: Object to form.
25 an elimination goal to have mumps eradicated 25 BY MS. DYKSTRA:
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2 by 2010 and they believe they can do that 2 Q. Yes
3 based on Merck's claim of how well the vaccine 3 A. Rea world data? Canyou
4 works. 2010 has come and gone and the number 4 rephrase that?
5 of cases, of reported cases of mumps has 5 Q. Yeah, sure. YousaidtheCDC
6 increased in the last 15 years. 6 monitors reported cases of mumps. Correct?
7 Q. Butwhat in your mind would be 7 A. They do, yes.
8 an effective vaccine? 8 Q. Do you know what the CDC
9 A. When the CDC identifiesthat a 9 believesto be, what has stated to be the real
10 disease can be eradicated and disease can go 10 world effectiveness of the mumps vaccine?
11 down, it should do what they think it can do 11 MR. SCHNELL: Object to the
12 from the CDC's point of view. 12 form.
13 Q. Do you think amumps vaccine 13 THE WITNESS: You'retalking
14 that is 70 percent effective or hasan 14 about the CDC as an agency?
15 effectivenessrate of 70 percent is-- qualifies 15 BY MS.DYKSTRA:
16 asan effective vaccine? 16 Q. Uh-huh. Yes.
17 A. The CDC published a document 17 A. | can't speak for them.
18 that said avaccine with effect that low 18 Q. Butyou believe the mumps
19 wouldn't be able to eradicate disease. 19 vaccine-- I'm sorry, | didn't mean -- strike
20 Q. | understand that. Do you 20 that.
21 think that a vaccine with an effectiveness 21 What do you believe to be the
22 rate of 70 percent in real world effectiveness 22 effectiveness of the current mumps vaccine?
23 termsis an effective vaccine? 23 MR. SCHNELL: Object to form.
24 A. Sointheexamplel gave you of 24 Asked and answered.
25 what the CDC stated as an elimination goal and 25 THE WITNESS: Y ou keep
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2 rephrasing that question. | think it 2 edtimate of the effectiveness rate of two
3 doesn't work. It doesn't prevent 3 doses of the vaccine, of the current vaccine?
4 outbreaks even when the population is 4 MR. SCHNELL: Objection. Asked
5 highly vaccinated. That'san 5 and answered.
6 observation the CDC made even when the 6 THE WITNESS: | don't know how
7 kids have had two shots of it. 7 many times they can go over this.
8 BY MS.DYKSTRA: 8 BY MS.DYKSTRA:
9 Q. Based on your experience with 9 Q. Ilwantyoutogivemea
10 the mumps vaccine, can you tell me what range 10 percentage, arange that you believe Merck's
11 of effectiveness the vaccine has? 1'm looking 11  mumps current vaccine hasin real world
12 for anumber. 12 effectiveness terms?
13 A. You're saying effectiveness 13 MR. SCHNELL: Objection. Asked
14 now, talking real world. My experiencein the 14 and answered.
15 lab waslab immunogenicity as a surrogate for 15 BY MS.DYKSTRA:
16 efficacy, that's adifferent thing. 16 Q. Youcananswer.
17 Q. What do you believe -- can you 17 A. I'veaready answered.
18 give meeither onein terms of a percentage 18 Q. You haven't given -- you said
19 what you believe real world effectivenessis 19 itsucks. You saidit doesn't work.
20 or what you believe the true immunogenicity is 20 A.  Wadl, that'smy -- | answered
21 of the current mumps vaccine? 21 way more than that.
22 MR. SCHNELL: Object to the 22 Q. Butl want to know what you --
23 form. 23 you said that Merck represents vaccine to
24 THE WITNESS: First of all, 24 impact children by protecting them and causing
25 you're looking for a number. 25 96 percent seroconversion rate. And you say,
Page 457 Page 459
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2 BY MS. DYKSTRA: 2 infact, thereal world effectivenessis
3 Q. Yes, orarange. 3 significantly lessthan that. Correct?
4 A. Exactly. You'relooking for a 4 A. Efficacy issignificantly less
5 rangethat includes zero according to the wild 5 thanthat.
6 typedatawe saw in Krah'slab, but that's 6 Q. What do you believe efficacy to
7 not -- that'simmunogenicity datathat isa 7 be of the vaccine?
8 surrogate for efficacy. You're talking about 8 A. I'vegoneover thisevery
9 red world efficacy where everybody is getting 9 possibleway | can. I'vecited Krah's
10 two doses. Do you want real world 10 immunogenicity datawhich is supposed to be a
11 effectiveness of one shot? 11 surrogate of efficacy. This shows arange of
12 Q. Why don't we start there. 12 seroconversion rates against wild type
13 A. Wadll, everybody is getting two 13 circulating diseases -- disease strains that
14 shots, so there's not even -- where is your 14 aresignificantly below what they claimin
15 population that's getting one shot? How could 15 their label. Inthereal world the CDC said
16 you even speak to effectiveness when everybody 16 if thisvaccine worked as well as Merck said
17 isgetting two, and like you pointed out or 17 it does, we should be able to eradicate the
18 somebody pointed out the CDC is debating 18 disease. They setagoa. The goal was seven
19 whether there should be a new vaccine or a 19 yearsago. It'snot eradicated. Therates
20 third shot of the one that's not working. 20 have been going up sincethen. The real world
21 That was my characterization at the end there. 21 observationisthat it isnot working. It's
22 But the observation by the CDC was that 2006 22 not preventing -- it certainly can't eradicate
23 outbreak was characterized by two-dose 23 disease. It's not even preventing outbreaks.
24 failure. 24  There'syour real world observation. The
25 Q. Socanyou give meyour 25 numbersin the lab show that it doesn't have
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Page 460 Page 462
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 theimmunogenicity that parallelstheir |abel 2 Q. Ithink | readthatin --
3 claim fromthe 1960s. And on the label they 3 A. Yeah
4 say specifically that that 96 percent number 4 Q. Yes, okay.
5 parallelswhat they found in field efficacy 5 A. That'saqudlification, it's
6 trials. They know that's not true. They have 6 not astatement of certainty. Butinthe
7 more accurate information that saysit no 7 second to the last paragraph it says, "The
8 longer paralelsit. Infact, that number, 8 datapresented in thisreport are
9 whatever it may be, would be significantly 9 preiminary...." And in the page before it
10 lower. The number that they tested in the lab 10 says, "...no data on implementation and
11 against wild type was as low as zero percent. 11 evaluation of the 2-dose college admission
12 That's a pretty thorough answer. 12 requirement are available...."
13 - - - 13 So with this being preliminary
14 (Exhibit Krahling-32, Update: 14 dataand this saying that "...implementation
15 Multistate Outbreak of Mumps --- United 15 and evaluation of 2-dose college admission
16 States, January 1--May 2, 2006, was 16 requirement are available.... Thus...," this
17 marked for identification.) 17 ispreliminary stuff. | would think that the
18 -- - 18 CDC review of this outbreak which was
19 BY MS.DYKSTRA: 19 published a couple of years later where they
20 Q. I'mgoing to mark as Exhibit 124, 20 said that this outbreak was characterized by
21 Krahling-32. ThisisExhibit 32. It'sthe 21 two-dose failure, would supersede pretty much
22 May 26, 2006, MMWR report from the CDC. 22 everything here. We should look at a more
23 A. Doyouwant metoread it? 23 current review of this outbreak if we want
24 Q. Haveyou ever looked at these 24 accurate information, which was a so published
25 types of reportsissued by the CDC discussing 25 by the CDC, it's more recent than this. Soll
Page 461 Page 463
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 --thisonein particular is an update on 2 wouldn't take aqualified statement like
3 mumps outbreaks from 2006? 3 likely. | would go to the more recent review
4 A. I'veseen somethingslikethis 4 of that outbreak. That'swhat | think of that
5 MMWR. | don't recal if I've seen this exact 5 sentence.
6 one 6 Q. Inthenext sentenceit says,
7 Q. Youll note, if you can, look 7 "Postlicensure studies conducted in the United
8 at thethird page. 8 Statesduring 1973 and 1989 determined that 1
9 A. | want to read the whole thing. 9 dose of mumps or MMR vaccine was 75 to 91
10 Q. Okay. 10 percent effective in preventing mumps with
11 A. Thanks. Okay. 11 parotitisthat lasted less than two days...."
12 Q. Can| direct your attention, 12 [Asread]
13 please, to page 4 of 9. 13 Do you agree with that data?
14 A. Yes 14 MR. SCHNELL: Object to form.
15 Q. Atthetop of thispagein the 15 THE WITNESS: So those are
16 first full paragraph, the CDC states that 16 retrospective observational studies.
17 "High vaccination coverage with 2 doses of MMR 17 Those aren't the same as clinical
18 vaccine, especially in school-aged populations 18 efficacy studies, so I'm not going
19 inthe United States, likely prevented 19 to -- that statement exists there.
20 thousands of additional cases of mumpsin this 20 BY MS. DYKSTRA:
21 outbreak." 21 Q. Areyou familiar with those
22 Do you agree or disagree with 22 post-licensure studies?
23 that statement? 23 A. What do you mean by "familiar"?
24 A. | seethequalification likely, 24 Q. Haveyou looked at any
25 andinthe second -- 25 post-licensure studies other than the PRN
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Page 464 Page 466
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 assay that you ran -- that you worked on? 2 A. It'sshort. | canlook over
3 A. That'snot apost -- oh, that's 3 it, right?
4 aclinica study. Thesearen't clinica 4 Q. Yes, you may.
5 studies| don't think they're citing. 5 A. Okay.
6 Q. What do you think that they're 6 Q. Do you seethat the CDC
7 citing here? 7 characterizes the effectiveness of the mumps
8 A. 'l tell you, let'slook at 5. 8 MMR Il vaccine as -- mumps component of the
9 Where are the references? 9 MMRII vaccine as 78 percent effective for
10 Q. Page5 of 9isthereferences. 10 mumps, range 49 percent to 92 percent?
11 A. That'satextbook. | don't 11 A. | seethatline
12 know what they're citing here, but -- 12 Q. Thenyou seefor two dosesthe
13 Q. Doyou -- go ahead. 13 CDC statesthat the MMR Il -- MMR, two doses,
14 A. | don't know what they're -- | 14 has an 88 percent effectiveness for mumps
15 don't know what they're citing as 15 ranging between 66 to 95 percent?
16 post-licensure studies. | know that if you 16 A. You have read the document
17 want the most accurate information on this 17 accurately. | seethat line also.
18 outbreak and you want use CDC as a source, you 18 Q. Do you agreethat those are
19 should go to the review they wrote once all 19 valid rates of effectiveness, of effectiveness
20 thedatacamein. 20 for the Merck mumps vaccine?
21 Q. What do you recall of that 21 MR. SCHNELL: Object to form.
22 review? 22 THE WITNESS: Theselinesdon't
23 A. That the author said that the 23 indicate the conclusion you're making,
24 outbreak was characterized by two-dose 24 you're reading into that.
25 failure. 25 BY MS.DYKSTRA:
Page 465 Page 467
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. Doyou recall anything else 2 Q. I'mnot sure | understand your
3 about their conclusion? 3 answer.
4 A. If | read the document. It was 4 A. Youdrew aconclusion from two
5 apublic document. I'm not citing the 5 lines.
6 research. I'm not going to sit here and try 6 Q. I wasexplaining --
7 and see how much | remember of one document. 7 A. Dol agree with your
8 What | know isit's more recent than this, and 8 interpretation of those two lines?
9 it doesn't say -- it doesn't talk about 9 Q. Sure.
10 these-- you know, it's more recent and would 10 A. | don't know what the CDC -- |
11 supersede this. 11 mean, read it again. If you're asking if |
12 - - - 12 agree with your conclusion about what those
13 (Exhibit Krahling-33, About the 13 two lines mean, rephraseit like that.
14 Vaccine printout from CDC website, was 14 Q. I'mjust reading what the CDC
15 marked for identification.) 15 published on their website and asking if you
16 - - - 16 agree with the CDC's conclusion?
17 BY MS.DYKSTRA: 17 A. Thereareno conclusions.
18 Q. [I'mgoing to giveyou what's 18 Whereisthe conclusion, you read two lines?
19 been marked as Krahling-33 from the CDC's 19 That was your conclusion. Where did you read
20 website. Inthe middle of the pageis where 20 meaconclusion?
21 I'mgoing to -- well, you can read the whole 21 Q. I'mstating what the CDC
22 document, it's comparatively short. 22 published asits determination of vaccine
23 A. What date was it downloaded? 23 effectiveness.
24 Q. Thiswasdownloaded on 24 A. | seethosetwo lines.
25 November 22, 2016. 25 Q. Doyou agreethat that isan
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Page 468 Page 470
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 accurate statement of the vaccine's 2 the CDC has posted the vaccine effectiveness
3 effectiveness? 3 for one dose and two dose of MMR. What I'm
4 MR. SCHNELL: Object to form. 4 asking isif you agree that the vaccineis
5 THE WITNESS: What -- thisis 5 78 percent effective for mumps with one dose
6 2016. 6 and 88 percent effective for mumps with two
7 BY MS.DYKSTRA: 7 doses as posted on the CDC's website?
8 Q. Yes, November 22, 2016. 8 MR. SCHNELL: Object to the
9 A. Whereisthe screenshot from 9 form.
10 before our lawsuit was filed? 10 THE WITNESS: No. Let me
11 Q. I'msorry, can you repeat your 11 explain why you're drawing a
12 questionto me? | didn't hear you. 12 conclusion. These are effectiveness
13 A. | thought | was supposed to 13 rates, and you seem to be implying that
14  answer your questions. 14 thereis no other data that the CDC
15 Q. | know, but you asked me a 15 relieson. These are two lines printed
16 question. 16 here.
17 A. | wassaying you have -- 17 BY MS.DYKSTRA:
18 Q. Youwanted meto provide a 18 Q. I'mnot saying anything about
19 screenshot before your lawsuit was filed? 19 what the CDC relieson. I'm just telling you
20 A. Yes 20 that thisis onthe CDC's website and | want
21 Q. | donot havethe CDC's 21 to know whether you agree with the CDC's
22 screenshot before the lawsuit -- 22 publication?
23 A. How do you know the numbers 23 A. | canagree--
24 didn't changein any way? 24 MR. SCHNELL: Object to form.
25 Q. They may have. I'm not 25 THE WITNESS: | can agree that
Page 469 Page 471
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 suggesting that they didn't change. I'm not 2 these two lines are written here. The
3 suggesting one way or the other whether they 3 conclusions you're drawing from them
4 changed. I'mjust saying this-- and I'm 4 that imply there's no other data or
5 going to correct the record. Thiswas not 5 that perhapsthisisthe end-all,
6 printed on November 22, 2016. Thisislast 6 be-all of that data, these are
7 updated November 22, 2016, just to be clear. 7 effectiveness rates that are usually
8 Sowe printed this more recently, but the CDC 8 retrospective. These aren't efficacy
9 website was updated November 22, 2016, and 9 rates.
10 these are the effectiveness ranges that the 10 BY MS.DYKSTRA:
11 CDC posted on itswebsite. What I'm asking 11 Q. | did not say that they were
12 you iswhether you agree that these are the 12 efficacy rates. I'm asking you whether or not
13 effectiveness rates for the mumps vaccine? 13 you agree that these are the right
14 A. | can agreethat these are not 14 effective -- the accurate effectiveness rates
15 efficacy ratesand | can agree that these are 15 for the mumps vaccine?
16 not the efficacy rates that Merck claims how 16 MR. SCHNELL: Object to form.
17 well their vaccine works with just one shot. 17 THE WITNESS: Effectivenessas
18 Q. [I'mgoing to ask my question 18 in what studies are they citing? |
19 againand | want you to answer my question and 19 mean, | can agree they're printed
20 then you can explain whatever you would like 20 there. | don't know what the CDC
21 toexplainontherecord. What | would like 21 relies on to draw the conclusion you're
22 toknow is, the CD -- this Exhibit 36 isa 22 making, or even if they draw that
23 printout of the CDC's -- I'm sorry, Exhibit 33 23 conclusion. It looksto me like they
24 isaprintout from the CDC's website last 24 printed a range to encompass what might
25 updated November 22, 2016. On this website 25 happen in the real world. | don't see
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Page 472 Page 474
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 anything beyond that. 2 A. Uh-uh. | said | didn't use
3 BY MS.DYKSTRA: 3 them interchangeably. | didn't confirm
4 Q. Do you agreethat the CDC has 4 whether they were interchangeable or not.
5 posted on its website arange of effectiveness 5 Q. Doyou believethat thereisa
6 for one dose of 49 to 92 percent and arange 6 difference between efficacy and effectiveness?
7 of effectiveness of 66 to 95 percent for two 7 A. | believe, | know that there
8 doses per mumps vaccine? 8 aredifferent definitions of efficacy used so
9 A. If youread that right, that's 9 much so that publications come out that
10 what thissayshere. A rangewould -- | mean, 10 delineate the different way efficacy can be
11 arangewould -- arange indicates that based 11 used asadefinition, which iswhy I'm trying
12 on whatever type of study that is, they might 12 toberea clear with how | use the definition
13 getarangeinthere. These aren't efficacy 13 of theword efficacy. | don't want you to
14 rates. 14 equivocate effectiveness with how I'm using
15 Q. Whenwefirst started our 15 theword efficacy which ishow we used it in
16 discussion yesterday, you used the term 16 the complaint which isto say generally how
17 efficacy and effectiveness interchangeably and 17 well Merck's vaccine works.
18 you said that's how they're discussed in the 18 Q. Let'slook at what we'll mark
19 lab. Correct? 19 Exhibit 34.
20 A. | don't agree with that. 20 - - -
21 Q. Canyou tell methedifference -- 21 (Exhibit Krahling-34, Mumps
22 A. |didnot-- 22 Outbreak --- New Y ork, New Jersey, Quebec,
23 Q. -- between efficacy and 23 2009, was marked for identification.)
24 effectivenessthen? 24 - - -
25 A. 1did not use them interchangeably. 25 BY MS. DYKSTRA:
Page 473 Page 475
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 What | said iswhen | was speaking of 2 Q. You can put that on the bottom
3 efficacy, | wasusing it theway we did in the 3 of your document, please. Thank you.
4 complaint, which to me means generally how 4 Y ou can read as much of thisas
5 wéll the vaccine works. 5 youwant. I'm going to be asking you about
6 Q. Sowhat isthedifference 6 page4of 8.
7 between efficacy and effectiveness? 7 A. Areyou focusing just on this
8 A. Didwe use effectivenessin the 8 second paragraph so | don't have to read the
9 complaint? 9 wholething?
10 Q. Yes 10 Q. The second paragraph of page 4,
11 A. Canyou show me where? 11 yes.
12 Q. No. Just tell mewhat you 12 A. You'renot going go outside
13 believe the difference between effectiveness 13 that?
14 and efficacy -- 14 Q. I'mnot going to ask you about
15 A. ldon'tknow that | -- | don't 15 anything else other than that.
16 know that | believe that we used it in the 16 A. Allright. Were good.
17 complaint. I'd haveto seeit. 17 Q. Inthisstudy of the mumps
18 Q. Ildon't--1'mnot referring to 18 outbreak published November 12, 2009, the CDC
19 thecomplaint. Do you believe -- you stated 19 dtatesthat "Mumps vaccine effectiveness has
20 there was adifference between efficacy and 20 been estimated at 73 percent to 91 percent for
21 effectiveness. | need you to explain that to 21 1doseand 76 percent to 95 percent for 2
22 me, what you believe the difference to be. 22 doses" [Asread.]
23 A. Wheredid| state that there 23 Do you see that?
24  wasadifference? 24 A. Yes
25 Q. Just now. 25 Q. Do you agreethat those are

34 (Pages 472 - 475)

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Appx5678



Caase 23328533 [Oocoumeert 78946 FRage2783 [asteHHied 11202629233

Page 476 Page 478
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 valid or reasonably accurate effectiveness 2 theretotry and say it worked as well as they
3 ratesfor the vaccine? 3 claim on the package insert at alower dose
4 MR. SCHNELL: Object to form. 4 because he said they had to put -- recently
5 THE WITNESS: Obviously valid 5 they had to put moreinto it and they wanted
6 and reasonably, but let me try to 6 to stop putting moreinto it because upper
7 answer the question so that we keep -- 7 management had questions that the vaccine
8 don't keep going around in circles. 8 wasn't safe.
9 Thisisarange. Thisis effectiveness. 9 Q. Do you know how much more virus
10 What | know isthat Krah said if we 10 the company put into the vaccine prior to
11 don't produce immunogenicity data as a 11 finishing 007?
12 surrogate for vaccine efficacy, that 12 A. Priortoit, | didn't know how
13 didn't match the label and wasn't 95 13 much. | only knew that he represented it as
14 percent effective, they wouldn't be 14 an amount so high that it had never been
15 ableto sell their vaccine. They 15 clinically tested in a perspective
16 would -- and not only that, they would 16 clinicaly -- like the kids -- where the kids
17 lose their exclusive right to be the 17 knew what they were getting and had informed
18 only one on the market. That'swhat | 18 consent before they got that dose. He said
19 know about. How the CDC interprets or 19 theonly information they had, and that upper
20 the decisions they make from this, | 20 management was doing await and see strategy
21 can't speak for the CDC. 21 which was the stuff they had sent out at the
22 BY MS. DYKSTRA: 22 highest doses which had never been clinically
23 Q. What do you mean when you say, 23 tested, they were going to wait and see what
24 "exclusiveright to be the only one on the 24 adverse reports came back to seeif it was
25 market"? 25 oofe.
Page 477 Page 479
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 A.  What | mean that is how | heard 2 Q. Didyou know --
3 Krahuseit, which wasif they didn't get 95 3 A. And that was one of the
4 percent efficacy, and he used the term 4 important aspects of Protocol 007. Because if
5 efficacy, seroconversion rates for Protocol 5 they could show that it was effective, 95
6 007, that they wouldn't be able to -- they 6 percent efficacy at thislower dose and Krah
7 wouldn't be able to maintain the shelf lifein 7 wasaiming originally for 3.7, they could stop
8 the short term and they wouldn't be able to be 8 putting so much virus, mumps virus, in the
9 thesole provider of the vaccine long term. 9 vaccine.
10 Exclusive rights mean they're the only one on 10 Q. Do you know whether the company
11 the market. We spoke and we used the word 11 ever stopped, quote/unquote, putting so much
12 market. 12 mumpsvirusin the vaccine, end quote?
13 He also said that Protocol 007 13 A. | know that they -- that that
14 was necessary, and he wrote thisand | cited 14 overfill lasted well beyond the time that |
15 this so many times, that the mumps 15 worked there. | don't know that -- that's all
16 neutralization assays were to support process 16 | can say about that.
17 changes. The process changesisa 17 Q. How doyou know that the
18 manufacturing change that we're not just 18 overfill lasted well beyond the time you
19 talking about Protocol 007 testing to get 95 19 worked there?
20 percent efficacy. He needed 95 percent 20 A. | saw the documentsyou
21 efficacy at those lower doses so they could 21 produced that say that you're putting -- some
22 stop putting so much virusin the vaccine. 22 of the documents say as much as 400,000
23 That'sthe process change. So it's not 23 TCID50, some say as much as 500,000 TCID50.
24 just -- they're not out there to say at this 24 Q. Sobased onwhat you've seenin
25 release doseit worksthiswell. They were 25 thislitigation, you understand that the
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1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 company continued to overfill the vaccine 2 the most important thing because it was
3 higher than 4.3 TCID50? 3 Merck's marquis vaccine and it was already on
4 A. | don't know that they overfill 4 the market, he was protecting it.
5 itat4.3TCID50. 5 Q. You never conducted any studies
6 Q. I just said higher than. 6 of the vaccine at this higher potency meaning
7 A. Oh, higher than. 7 the vaccine that included the overfill.
8 Q. Overfill -- 8 Correct?
9 A. Could you repeat the question 9 A. Canyou redefine that?
10 then? 10 Q. You mentioned that the company
11 Q. Sure. You talked about the 11 put morevirusin the vaccine --
12 company was putting more virusin the vaccine 12 A. Yes
13 pending the outcome of 007. That was my 13 Q. --whileKrah'stest was till
14 words. Isthat afair assessment of what you 14 ongoing before the label was changed?
15 sad? 15 A. Before. You got onething
16 A. That's somewhat accurate, yeah. 16 wronginit, but | don't want to tell you what
17 Q. Yousaid you looked at 17 you got wrong.
18 documentsto -- and it's your understanding 18 Q. Tel mewhat | got wrong.
19 that the company continued to overfill the 19 A. Sayitagan.
20 vaccine. Do you know whether the company 20 Q. widll, I'll tell youwhat | just
21 still doesthat? 21 said and then you can tell mewhat | got
22 A. | can't say for sureif they're 22 wrong.
23 doingit today. Back then | knew that they 23 A. Youmay have corrected it.
24 wereoverfilling and it wasalot. Now | have 24 Q. Wadll, okay. | said, you never
25 anumber. The other thing | have -- I'm not 25 conducted any studies of the vaccine at the
Page 481 Page 483
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2 goingto volunteer it. You'l seeit. 2 higher potency, meaning the vaccine that
3 Q. What'sthe other thing you 3 included the overfill that you referenced.
4 have? Thisisyour deposition. Thisisyour 4 A. Yourephrased that. What do
5 opportunity to explain it. 5 youmean | didn't -- now, you got rid of the
6 A. | don't want to talk about 6 other point. Can you read that again?
7 produced documents, that you produced that say 7 Q. Yes
8 that Krah wasright in al the things he was 8 A. | need the definition of higher
9 stressed out about. 9 potency because | don't know what you're
10 Q. I'msorry, I'm not sure what 10 saying there.
11 you'retalking about. A document that Krah 11 Q. Let'stalk about that first.
12 wasright about al the things he was stressed 12 A. Yeah
13 out about. What document are you talking 13 Q. You understand that the company
14 about? 14 put morevirusin the vaccine?
15 A. Isthereaquestion pending? 15 A. More mumpsvirusinthe MMR
16 Q. Yes. What document are you 16 vaccine.
17 talking about? 17 Q. Yes, put more mumpsvirusin
18 A. Which document? No, | didn't 18 the MMR vaccine.
19 say he'sstressed out about. That's my 19 A. Yes
20 experience with him. | didn't see a document 20 Q. Do you know when that increase
21 that said he was stressed out. He was 21 occurred?
22 stressed out over completing the Protocol 007 22 A. Krahtalked to me about it
23 tria by fall. And stressed out, you know, he 23 around 1999 or 2000, and he spoke of it in
24 said thisisthe most important thing he was 24 termsof it being very recent. So| don't
25 workingoninhislife. Inhislifeit was 25 know the exact day, but back during the year
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Page 484 Page 486
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2 and ahaf when heand | got along very well, 2 produced that said the highest dose that they
3 that'swhen he notified me. So he would have 3 haveclinica safety datafor is5.2.
4 told me about that before 2001 when | came -- 4 Q. Givemeone second, please.
5 no, 2000 December. It would have been before 5 Grab something.
6 December 2000 that he told me that Merck had 6 A. That's5.2log.
7 to put more mumps in the mumps vaccine. 7 MR. SCHNELL: About another
8 Q. Solet'susethe 1999-2000 time 8 five, ten minutes and then break for
9 frame. Soin that time frame you understand 9 lunch?
10 that Merck put more virusin the mumps -- more 10 MS. DYKSTRA: Sure.
11 mumpsvirusinthe MMR Il vaccine. Correct? 11 - - -
12 A. Yes 12 (Exhibit Krahling-35, 8/20/99
13 Q. Do you know whether Merck today 13 Letter with attachments,
14 continuesto include that same amount of virus 14 MRK-KRA00018614 - 00018619, was marked
15 inthe mumps vaccine? 15 for identification.)
16 A. 1 do not know today what amount 16 - - -
17 of virusthey arefilling with today. 17 BY MS.DYKSTRA:
18 Q. Do you know, did you ever run 18 Q. Weregoing to mark as
19 tests on the mumps component of the MMR 11 19 Krahling-35 aletter from the FDA dated
20 vaccine at this higher potency with this 20 August 20, 1999. And there's an attachment to
21 overfill? 21 thisletter dated June 30, 1999, and a prior
22 A.  Which higher potency? 22 approva supplement dated June 18, 1999. I'm
23 Q. Theonethat beganin 1999. 23 only going to be talking about the first
24 A. You'renot being clear enough. 24 |etter in this stack, but you can take as much
25 There's degradation all through the process. 25 timeto review thisasyou need. | will tell
Page 485 Page 487
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Somelots are released at different potencies. 2 you my question so that you can hear it before
3 Nobody did aclinical safety study of the 3 you review the document and then you can
4 highest amount Merck wasreleasing. A 4 decide how much you need to review; first of
5 prospective clinically gathered study, not 5 all, have you ever seen this before; and
6 only did Krah say that, and that's why they 6 second, to confirm that you understand that
7 were concerned about safety -- well, let me 7 CBER understood that Merck was going to
8 just stick with that's what Krah said because 8 formulate all mumps-containing vaccine lots
9 it's been borne out by the documents. 9 manufactured on or after September 13, 1999,
10 Q. What has been borne out by the 10 tocontain at least 5.2 10g10 TCID50.
11 documents? 11 A. Thefirst question, | have seen
12 A. That the highest dose that 12 thisbefore.
13 Merck had any clinical safety study for was 13 Q. Do you know when you've seen
14 52. Atleast at that time. Just like Krah 14  this?
15 was saying they were doing await and see, 15 A. | may have, I'm not sure of the
16 they were simply relying on passage 16 rest of this, but | may have seen thiswhile |
17 surveillance to seeif any kids got hurt from 17 wasat Merck. I'm not sure. But | have
18 the higher dose. Thekids didn't know they 18 definitely seen it since then.
19 were getting that high of a dose when they got 19 Q. Andjust sowe can clarify what
20 it, nor did their parents. 20 weretaking about with respect to the
21 Q. Justtobeclear, just sothe 21 increased potency, in the middle of this
22 recordisclear, | think it may be mistyped, 22 |etter CBER states, We understand that you
23 you said highest dose that Merck had any 23 will formulate all mumps-containing vaccine
24 clinical safety for was 5.2? 24 lots manufactured (filled) on or after
25 A. There'sadocument that you 25 September 13, 1999, to contain at least 5.2
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Page 488 Page 490
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 1ogl0 TCID50. Theselotswill be released by 2 upon acouple of things we talked about prior
3 CBER with adating period of 24 months based 3 tolunch.
4 upon the CBER potency testing criteria 4 Y ou mentioned -- | don't want
5 described above. Furthermore, all 5 you to disclose any communications from
6 mumps-containing lots submitted for CBER 6 counsel or anything that's privileged. You
7 release, regardless of the manufacturing date, 7 mentioned, though, that you met with Joan
8 will be subject to the described CBER release 8 Wilochowski and your counsel around 2009, 2010.
9 requirements as of November 8, 1999. 9 Isthat accurate?
10 Y ou see that, correct? 10 A. Yeah, about that time frame.
11 A. Sure 11 Q. Didyou meet with any other
12 Q. Isthistheoverfill clinicaly 12 former lab members and your counsel, without
13 that we weretalking about in your -- talking 13 telling me what occurred during that time
14 about in your answers? 14 frame?
15 A. | don't want to narrow the 15 MR. SCHNELL: | aready
16 overfill to just that, but thisis an example 16 objected to that line of questioning.
17 of anoverfill. Andthis-- | mean, thisis 17 MS. DYKSTRA: Who he met with?
18 an overfill of the vaccinein around 1999. | 18 MR. SCHNELL: Yeah, who counsel
19 think thisis probably quite correct at this 19 decided was worth meeting or not worth
20 point. 20 meeting is work product.
21 Q. My question is, have you ever 21 MS. DYKSTRA: | disagree. So
22 done any potency testing at all on vaccine 22 you're not going to disclose who you
23 that contained this overfill? 23 met with, who you and Mr. Krahling
24 A. Potency testing? 24 talked to about the allegationsiin his
25 Q. Yes 25 complaint?
Page 489 Page 491
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 A. Just to determine how much is 2 MR. KELLER: Why don't you do
3 inthevaccine? 3 it thisway.
4 Q. Yes 4 MS. DYKSTRA: Sure.
5 A. 1 didn't do potency teststo 5 MR. KELLER: Doitinthe
6 seehow muchisinthevaccine. All | was 6 negative. Did you meet with anybody
7 getting at with that high dose was that Krah 7 else with your counsel.
8 said they were very concerned about the fact 8 BY MS.DYKSTRA:
9 that they had no clinical safety data. | 9 Q. Okay. Didyou meet with
10 don't know if they shared that. | mean, al 10 anybody elsethat used to work in the lab with
11 thisconfirmed isthat Krah wasright in the 11 your counsel around the allegations in the
12 first part of it, that they did overfill. | 12 complaint?
13 wasn't making -- yeah. | mean, that's -- 13 A. No.
14 MS. DYKSTRA: | think we can 14 MR. KELLER: Just trying to
15 break for lunch. 15 shortcut it.
16 VIDEOGRAPHER: Thetimeis 16 MS. DYKSTRA: That'sfine. |
17 1:29. We're going off the video 17 appreciate that.
18 record. 18 BY MS.DYKSTRA:
19 - - - 19 Q. Didyou meet with Joan
20 (A recess was taken.) 20 regarding the issuesin your complaint without
21 - - - 21 your counsel present?
22 VIDEOGRAPHER: Thetimeis 22 A. ldon'trecal. | hadthe
23 2:22. We're back on the video record. 23 meeting that | described. | met with her with
24 BY MS.DYKSTRA: 24 Jeffrey who ismy counsel. Outside of that,
25 Q. Mr. Krahling, | want to follow 25 no. But at that first meeting, as| pointed
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Page 492 Page 494
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 out, wedidn't talk about anything. 2 Q. Didyou -- tell me about your
3 Q. Didyou ever reach out to 3 communication with -- well, tell me who
4 Dr. Krah around your concerns about what 4 Dr. Robert Schlegel isand how long you worked
5 occurred in the lab after you left Merck? 5 with him.
6 A. No. 6 A. Hewastheformer head of the
7 Q. Didyou ever reach out to 7 molecular and cell biology department at Penn
8 Emilio Emini or Dr. Shaw about your concerns 8 State University. And | worked in hislab, if
9 inthelab after you left Merck? 9 youwould go look at the CV, for the years
10 A. No. 10 described there.
11 Q. How about Dr. Suter -- Mr. Suter? 11 Q. You spoketo himin person
12 A. Samequestion? 12 between 2002 and 2004 about your concerns
13 Q. Samequestion. 13 around the efficacy of the vaccine?
14 A. No. 14 A. | don't know what we talked
15 Q. Oneof your interrogatory 15 about, but we may have -- | don't recall what
16 answersyou noted that you talked to your -- a 16 wetaked about, but | know we wanted to be
17 colleague or professor at Penn State about 17 responsiveto this so welisted it. | don't
18 your dlegations. Do you recall that? 18 remember the details of it.
19 A. Whereisit at? 21? Exhibit 21? 19 Q. Do you remember whether you
20 Q. Yes 20 told him that you were going to -- looking or
21 A. Pageb55? 21 interested in filing a complaint against the
22 Q. Yes. There'stwo notes here. 22 company?
23 Oneyou tak -- on page 54 you say you talked 23 A. | don't remember the details.
24 with University of Helsinski Professor Heikki 24 | talked to him over athousand timesin my
25 Peltolaviae-mail. On page 55 you note that 25 lifeand | was seeing him almost every day
Page 493 Page 495
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 you talked with Robert Schlegel, your lab 2 back then, so -- | don't know the details.
3 supervisor at Penn State. Can you go through 3 Q. Didyou provide any data or any
4 each of those, what you recall the discussions 4 other document, any documents related to your
5 with each of those individuals? 5 work at Merck to Mr. Schlegel -- Dr. Schlegel ?
6 A. Start with the Heikki Peltola. 6 A. No.
7 | think we produced the e-mails. That was the 7 Q. Didyou -- okay. Other than
8 extent of it. 8 the conversations between 2002 and 2004, did
9 Q. Other than those e-mails, you 9 youtak to Dr. Schlegel after that about this
10 didn't have any verbal communications with 10 litigation, or even recently?
11 her? 11 A. | haven't seen him recently.
12 A. Withwho? 12 Sono.
13 Q. With Heikki Peltola. 13 Q. Other than in connection with
14 A. Didyou say her? 14 discussions with your counsel and your experts
15 Q. Idon'tknow. Issheaman? 15 inthis case, have you talked to anybody, any
16 A. 1don'tknow. | was 16 professors or any of your colleagues at Penn
17 thinking -- | didn't think it was awoman. 17 State around thislitigation?
18 Q. Didyou have any verbal 18 A. Outside of counsel and everyone
19 communications with Heikki Peltola other than 19 I'vespokentoinany way islisted in the
20 the e-mail communications? 20 interrogatories, and these are accurate, that
21 A. No, | wasn't even sure the 21 | don't have any peopleto add to it.
22 gender there. When you said her, | thought 22 Q. | know you showed us, we went
23 you knew. 23 through some of the documents that you
24 Q. Idon't. 24 photocopied from Merck's lab. Do you recall
25 A. | don't either. 25 those documents, the counting sheets and the

39 (Pages 492 - 495)

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Appx5683




Caase 23328533 [Oocoumeert 78946 FRage2833 [asteHHied 11202629233

Page 496 Page 498
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 likethat you produced in thislitigation? 2 refersto.
3 A. 1 don't even remember them. 3 Q. Youdon't recall applying to a
4 Yeah, | --if you're going to ask a question, 4 job at Penn State during thistime?
5 yes, | understand. 5 A. No, | don't. | don't-- what |
6 Q. Did you share those documents 6 remember about June 19th isthat | called the
7 with anybody outside of the company? And if 7 FDA.
8 so0, who? 8 Q. What time of day did you call
9 A. | did not share them or show 9 the FDA on June 19th?
10 them to anyone outside of counsel. 10 A. Themorning.
11 Q. Sooutside of Mr. Moody and 11 Q. The same day that you wrote
12 outside of your current counsel, you did not 12 thise-mail to David Krah?
13 sharethat data with anybody? 13 A. It waswritten on June 19th.
14 A. No. 14 Q. Soyou called the FDA the same
15 Q. Mr. Krahling, when you were 15 day you said to him "I think lab lunches are a
16 considering leaving the lab in June of 2001, 16 goodidea...," and --
17 you informed David Krah that you were looking 17 A. Youdon'tthink | called the
18 for ajob at Penn State but then informed him 18 FDA? Suter told methat | had to play ball
19 that you did not get the job at Penn State. 19 and archivethingsin e-mails that showed |
20 What job were you looking for and what job did 20 wasplaying ball and being decent toward these
21 you apply for? 21 people. | know that June 19th | was concerned
22 A. I'mnot sure what you're 22 with stopping fraud and | called the FDA to
23 talking about. 23 get that done. That'swhat | remember about
24 Q. I'll try and find the document 24 June 19th.
25 to produce it to you, but there's a June 19th 25 Q. Do you have any documentation
Page 497 Page 499
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 email fromyou to Dave Krah. 2 of your call on June 19th?
3 A. In2001? 3 A. No.
4 Q. In2001. That states-- I'll 4 Q. Inthise-mail you state that
5 wait until we get it. 5 you think lab lunches are agood idea but |
6 - - - 6 have to agree with Joan's sentiments about
7 (Exhibit Krahling-36, E-mail 7 what happened at Jenny's B-day lunch. It
8 chain, MRK-KRA00002281 & 00002282, was 8 contributed to a hostile work environment.
9 marked for identification.) 9 What happened at Jenny's B-day lunch?
10 - - - 10 A. | havenoidea
11 BY MS. DYKSTRA: 11 Q. Isittruethat you thought you
12 Q. I'mgoing to mark thisas 12 wereliving in a hostile work environment?
13 Krahling-36. Your email isthefirst in the 13 A. | don't remember thise-mail.
14 chain. 14 | told you what | remember about June 19th.
15 A. Which means where? 15 June 19, 2001.
16 Q. Thebottom. 16 Q. Do you remember in detail
17 A. Andback? 17 anything specificaly that you told the FDA on
18 Q. Yes 18 that one call?
19 A. What'syour question? 19 MR. SCHNELL: Object to form.
20 Q. Inyour email you state that 20 THE WITNESS: Canyou restate
21 youdid not get thejob at PSU. | was 21 it?
22 wondering what job that was you were applying 22 BY MS DYKSTRA:
23 for? 23 Q. Do you remember anything
24 A. | have noideawhat that refers 24 specific about what you told the FDA on
25 to. Thisis-- | have no ideawhat that 25 June 19, 2001?
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Page 500 Page 502
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 A. Specific? What | told the FDA 2 emall.
3 wasthat Krah and Merck were committing fraud. 3 A. Okay.
4 That | worked in alab where fraud was being 4 Q. You state that you wanted an HR
5 committed. 5 representative to be present if you spesk to
6 Q. Any moredetail or isthat the 6 David Krah. Isthat accurate? Isthat
7 two sentences you -- 7 accurate what was happening at the time?
8 A. | think we went over this 8 A. | recal the purpose of this
9 yesterday. 9 email. The purpose of this e-mail was that
10 Q. Wedid. 10 Suter had informed mein person that no one
11 A. ltwasashort call. That was 11 knew | had called the FDA. And | pointed out
12 themain point. We exchanged contact 12 to himthat | told Emini | was going to call
13 information so she could get back to me. 13 theFDA. | said, of course, they know.
14 Q. Wereyou disappointed that the 14 Colleen knows| called the FDA. And other
15 FDA wasn't taking you seriously? 15 peopleinthelab knew | had called the FDA.
16 A. Comeon. Your characterization. 16 Dave had told me he knew | had called the FDA.
17 When did | ever say they weren't taking me 17 And then sometime around now Dave switched
18 seriously? 18 gearsand said nobody knows who called the
19 Q. That wasaquestion. Wereyou 19 FDA. Suter told meto avoid putting anything
20 disappointed that -- did you think the FDA was 20 inane-mail wherel said that | called the
21 not taking you seriously? 21 FDA or that Dave knew | called the FDA. "He
22 A. Yousaid was| disappointed 22 @& so denied knowing why the FDA was here even
23 they weren't taking it seriously. At notime 23 though yesterday he told me they were here
24 did ever | think they weren't taking it very 24 because of me." The entire e-mail exists for
25 serioudly. 25 that sentence. Suter told me| could not go
Page 501 Page 503
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. Soyouunderstood -- it was 2 tohimfor any reason unless | had an HR
3 your belief that the FDA was taking your 3 complaint. That'swhy that e-mail exists.
4 complaint seriously? 4 Q. You mean Suter told you you
5 A. Absolutely. 5 couldn't go to Suter with allegations of
6 Q. Inthise-mail you also state 6 fraud, only allegations of HR issues?
7 toDr. Krah that as far as weekend work goes, 7 A. Hesadhewouldn't talk to me
8 you are available for some weekend work but 8 unless| had a human resource complaint which
9 youwon't work a sixth and seventh day during 9 iswhy he aways made me bring lists or do
10 any week until all employees are expected to 10 lists of something that | could say about
11 consistently work afifth. Can you explain a 11 personnel or administrative thingsin the lab.
12 little more about what that means? 12 Q. Did Mr. Suter tell you he would
13 A. | can't speak to thise-mail. 13 not listen to your concerns around data
14 What | remember about June 19th isthat | 14 manipulation or lab fraud?
15 called the FDA and reported Merck for 15 A. Thevery first timel met him,
16 committing fraud. 16 hesaid that was -- said something to that
17 - - - 17 effect, that he wasn't going to be able to --
18 (Exhibit Krahling-37, 9/7/01 18 hecouldn't -- he could only listen to
19 E-mail, RELATOR_00000746, was marked 19 administrative complaints.
20 for identification.) 20 Q. Did you speak to anybody else
21 - - - 21 in HR when hetold you that or any other time?
22 BY MS.DYKSTRA: 22 A. | don'trecal.
23 Q. I'mgoing to mark asKrahling 23 Q. Soyoudon't recall?
24 Exhibit 37 a September 7, 2001, e-mail to 24 A. If therewasanyone else
25 Mr. Suter. If you can take alook at this 25 present or -- | don't recall, no.
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Page 504 Page 506
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 Q. When you got an answer that you 2 MR. KELLER: 17.
3 didn't like from Mr. Suter, did you go to 3 MR. SCHNELL: 17, | think.
4 anyoneelsein HR? 4 THE WITNESS: Okay.
5 A. Whosaid | got an answer that | 5 BY MS.DYKSTRA:
6 didn'tlike? 6 Q. Inyour letter to Dr. Emini of
7 Q. Didyou find Mr. Suter's advice 7 August 8, 2001, you list a series of HR-type
8 helpful? 8 complaints. For example, you state that Dave
9 A. Inwhat sense helpful? Suter 9 has highly personal relationships with female
10 turned out to be away to get aface to face 10 employees, he gives gifts, holiday gifts, work
11  with Emini. | like that aspect of how it 11 anniversary gifts, giftsfor no reason,
12 worked out. 12 baskets of candy, that is causing strain and
13 Q. Didyoutalk to anybody elsein 13 tension. Isthat accurate or inaccurate?
14 HR? 14 A.  What | remember about this
15 A. ldon'tknow. | don't recall. 15 letter isthat these HR related things are
16 Q. Soall of the complaints, the 16 what Bob Suter wanted. And that Bob Suter
17 HR-type administrative complaints that arein 17 wanted me to bring these things to him so that
18 your letter to Dr. Emini that we looked at and 18 he might talk about some of them with Emini,
19 inyour other correspondence with Mr. Suter, 19 andthat | wasto do it anonymously. | jumped
20 those are real complaints or fake complaints? 20 through Bob Suter's hoop with these details.
21 A. What do you mean fake 21 Andwhat | did issigned the letter, put it
22 complaints? 22 directly in Emini‘s mailbox and talk about
23 Q. Wiédll, werethey real HR issues 23 mumpstesting al throughout this letter.
24 or were they just HR issues you made up to put 24  That'sthe part that | remember because that's
25 ine-mails? 25 the part that mattered.
Page 505 Page 507
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 A. 1did not make up any issues. 2 Q. [I'mgoing to read my question
3 Q. Sothey wererea HR issues? 3 back to you and can you answer it, please?
4 A. | don't recal those things. 4 Inyour letter to Dr. Emini of
5 What | know isthat Suter said you can't 5 August 8, 2001, you list a series of HR-type
6 come-- that | couldn't cometo him unless| 6 complaints, for example, you state that Dave
7 had an HR-related complaint. And he gave me 7 has personal relationships with female
8 anassignment to compile things. That's what 8 employees, he gives work anniversary gifts,
9 | remember about that. 9 giftsfor no reason, and is causing strain and
10 Q. Andyour compilation of HR-type 10 tension. Isthat an accurate statement or
11 issueswerereal, accurate HR issues? 11 not?
12 A. | have noreason to believe 12 A. | don't have anything further
13 they wouldn't be accurate, but | don't know 13 to add to my previous answer.
14 what they are. 14 MS. DYKSTRA: Areyou going to
15 Q. Wadll, they're the ones that we 15 permit him not to answer the question
16 went through in the letter you wrote to 16 whether it's accurate or not?
17 Dr. Emini. 17 MR. SCHNELL: Heanswered all
18 A. What I'm saying islooking at 18 these questions yesterday, so...
19 these, | can't detail what they're referring 19 MS. DYKSTRA: | just want to
20 toor what they are. 20 know whether it's accurate or not.
21 Q. Why don't welook back at the 21 MR. SCHNELL: He answered that
22 letter to Dr. Emini which is Exhibit -- the 22 yesterday and he told you.
23 August 8, 2001, letter, if you can find it in 23 MS. DYKSTRA: Hedid not tell
24  that stack. | don't haveitin front of me. 24 me yesterday.
25 MR. SCHNELL: 17? 25 THE WITNESS: She's saying
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Page 508 Page 510
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 accurate. | did answer it. | said | 2 A. | wrotethise-mail sothat |
3 don't have arecollection of the HR 3 could hand it to HR because Dave was
4 things that Bob assigned to meto jump 4 continuing to just yell at me all thetime,
5 through that hoop. What | do recall -- 5 thingslikethat. | wanted to be able to
6 BY MS.DYKSTRA: 6 get -- thisisafter the FDA camein, and |
7 Q. I'mnot asking -- maybe there's 7 wastrying to get away from thelab or at
8 miscommunication. I'm not asking about what 8 least get out and start to feel safe with
9 Bob assigned to you. 9 things. Sol feltlike | needed to document
10 MR. KELLER: Let him finish. 10 something there for HR. It was quite an
11 MS. DYKSTRA: I'm going to -- 11 emotional day that day.
12 let me clarify my question. 12 Q. You state that you're writing
13 BY MS.DYKSTRA: 13 thise-mail in response to the verbal abuse
14 Q. I'mnot asking what Bob 14 and hostility you bestowed upon me during our
15 assigned you or didn't assign you. |I'm asking 15 last meeting. Do you remember that meeting
16 if what you wrotein the letter to Dr. Emini 16 that you'rereferring to?
17 are accurate representations of what you 17 A. | remember him yelling again on
18 experienced in the lab? 18 September 11th, but I don't remember the
19 A. Not recollecting the HR details 19 details.
20 | wastoldtolist, | have no reason to 20 Q. Do you remember what he was
21 believe they would be inaccurate. 21 yelling about?
22 Q. Did you seek any therapy for 22 A. No.
23 the constant source of strain and tension 23 Q. Do you remember whether it was
24 caused in thelab? 24 about your work in the lab or something
25 MR. SCHNELL: Objection. Come 25 completely extraneous to the lab?
Page 509 Page 511
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2 on. 2 A. No. | don't remember what it
3 BY MS.DYKSTRA: 3 wasabout. | remember the day. That'sthe
4 Q. I'mserious. You can say yes 4 only reason | can anchor that e-mail.
5 orno, you don't have to tell me the details 5 Q. I'massuming you remember the
6 of that. I'mjust asking -- 6 day becauseit was September 11th, not for
7 MR. SCHNELL: If you don't want 7 some other reason?
8 to answer it, you don't have to. 8 A. Yeah, that'swhy | remember the
9 THE WITNESS: But she's 9 day. | didn't feel like getting yelled at on
10 serious. I'm not answering that. 10 that day.
11 - - - 11 Q. What you wrote here, though,
12 (Exhibit Krahling-38, 9/11/01 12 even though you said that thiswas -- you were
13 E-mail, RELATOR_ 00000750, was marked 13 documenting this so that you could send it to
14 for identification.) 14 HR, your statementsin the e-mail, are they
15 - - - 15 accurate or inaccurate?
16 BY MS.DYKSTRA: 16 A.  What | remember isthat
17 Q. I'mgoing to mark as Exhibit 38 17 September 11, 2001, was happening and Krah was
18 aSeptember 11, 2001, e-mail. 18 yelling at me while those buildings were about
19 A. What'sthe question? 19 tocollapse. | didn't feel like being yelled
20 Q. Do you remember this e-mail? 20 atand | thought I'm just going to document
21 A. It was September 11, 2001. | 21 thisand handitto HR. That'sthe reason |
22 remember the day. 22 can remember the fact that | wanted to just
23 Q. Yes, it was 2:30 on September 11, 23 writethat and do that so | didn't have to
24 2001. Do you remember writing this e-mail to 24 deal with him that day.
25 Mr. -- Dr. Krah? 25 Q. Didyou work thewhole day on
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Page 512 Page 514
1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL | 1 STEPHEN KRAHLING - HIGHLY CONFIDENTIAL
2 September 11, 2001? 2 2:56. We're going off the video
3 A. No. 3 record.
4 Q. When did Dr. Krah laugh at you 4 ---
5 and said you -- tell you you have no 5 (A recess was taken.)
6 intelligence? 6 ---
7 A. Iwouldn't know what day that 7 VIDEOGRAPHER: The time is
8 was. 8 3:01. We're back on the video record.
9 Q. Sometime before this e-mail? 9 MS. DYKSTRA: Mr. Krahling,
10 A. Ifyou're talking about it 10 thank you for your time. We don't have
11 being documented here, I would guess. I don't 11 any additional questions.
12 know. Ican't speak to the detail. I just 12 MR. KELLER: Thank you.
13 know why I wrote it and turned it in to HR. 13 MR. SCHNELL: Thanks.
14 Q. Did Dr. -- did you see Dr. Krah 14 VIDEOGRAPHER: The time is
15 yell at anybody else in the lab? 15 3:02. This concludes the videotape
16 A. I'm sure he did occasionally. 16 deposition of Stephen Krahling.
17 Q. Did you see Dr. Krah yell at 17 ---
18 anybody else in the lab? 18 (Witness excused.)
19 A. Ithink I detailed one instance 19 ---
20 of that in the letter I sent to -- the letter 20 (Deposition concluded at
21 given to Emini. I only remember that because 21 3:02pm.)
22 Iread it yesterday. I mean, I don't pick it 22
23 out right now off the top of my head. 23
24 Q. The lawyer that you used for 24
25 your separation agreement, Tonia Torquato, did 25
Page 513 Page 515
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2 you ever use her for any other legal work 3
3 other than in connection with your separation 4 )
I do hereby certify that I am a Notary
4 agreement? 5 Public in good standing, that the aforesaid
5 A. What are you referring to as a testimony was taken before me, pursuant to
6 separation agreement? 6 ::it;mﬂ;lﬁz;?d pla:nmcmd; that
y me duly sworn to tell the
7 Q. The agreement pursuant to which 7  truth, the whole truth, and nothing but the
8 youreceived payment from the company. We can g mﬁmmﬁm;mﬁ‘; a;e
9 point to it, we marked it as an exhibit. and thereafter transcribed under my
10 A. Did you mark it as an exhibit? 9 supervision with computer-aided transcription;
. . that the deposition is a true and correct
11 Q. Yes, we did. I'll give you the 10 record of the testimony given by the witness;
12 numberin a second. That's it. What number and that I am neither of counsel nor kin to
13 is that, Mr. Krahling? t g:::yoist:l;:;: on, nor interested in
14 A Exhibit28. 12 . .
15 Q. Yes. Did you work with that 3 5t mﬁl’%gﬂ d and official seal this
16 lawyer who represented you in that -- in 14
17 connection with that agreement, did you work =
18 with her at any other time in connection with 16 e
19 any other legal matter? Linda Rossi-Rios, RPR, CSR
17 Notary Public
20 A. TIdon'trecall 18
21 Q. You don't recall? 19
22 A. No.Idon't recall. 3(1)
23 MS. DYKSTRA: Can we take a 22
24 two-minute break? We may wrap up. 2‘31
25 VIDEOGRAPHER: The time is 25
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2 INSTRUCTIONS TO WITNESS 2 ACKNOWLEDGMENT OF DEPONENT
3 Please read your deposition over 3 l, , do
4 carefully and make any necessary corrections. 4 hereby certify that | have read the foregoing
5 You should state the reason in the appropriate 5 pages and that the sameis a correct
6 space on the errata sheet for any corrections 6 transcription of the answers given by me to
7 that are made. 7 the questions therein propounded, except for
8 After doing so, please sign the errata 8 the corrections or changesin form or
9 sheet and dateit. 9 substance, if any, noted in the attached
10 Y ou are signing same subject to the 10 Errata Sheet.
11 changesyou have noted on the errata shest, 11
12 which will be attached to your deposition. 12
13 It isimperative that you return the 13 DATE SIGNATURE
14 origina errata sheet to the deposing attorney 14
15 within thirty (30) days of receipt of the 15 Subscribed and sworn to before me this
16 deposition transcript by you. If you fail to 16 day of , 2017.
17 do so, the deposition transcript may be deemed 17
18 to be accurate and may be used in court. 18 My commission expires:
19 19
20 20
21 21 Notary Public
22 22
23 23
24 24 Assignment: PA 2587892
25 25
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2 a----
ERRATA
3 -
4 PAGE LINE CHANGE
5
6 Reason for Change
-
8
9 Reason for Change
10
i
12 Reason for Change
13
“%4
15 Reason for Change
16
ir
18 Reason for Change
19
 ___
21 Reason for Change
22
2
24 Reason for Change:

25
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